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President’s
Message

May 2010

any past OCBA presidents will tell you that their best
M day as President was when they finally handed over

the gavel to their successor. As much as this position
demands of you, I am a bit saddened to step away because for

me this has been an experience of a lifetime filled with lasting
memories.

@ ora Lifetime

Our speakers this year came from all walks of life and told amaz-
ing stories about themselves and their experiences. I will never
forget Betty Lowery Martinez’s comments in which she told
us that as a young kindergarten student her teachers in Cuba
told her she should not have faith in God or her parents but in
Fidel Castro for only he could provide for her. I will cherish the
all-star luncheons of senior lawyers, featuring Russell Troutman,
Jim Russ, Leon Handley and my longtime friend Charlie Ab-
bott in which they universally spoke with one voice in saying
that a truly successful lawyer enjoys getting up in the morning
and going to work, a fate that luckily I am very familiar with.
Leon Handley, of course, could not complete his thoughts in
just one luncheon so he gave us an encore performance when he
received the OCBA’s William Trickle Professionalism Award and
reminded us all to enjoy our experiences along whatever path our
lives take us and to not be so mindful of what awaits us next.

And then there was the Warrick Dunn luncheon. First of all, the
luncheon would not have been possible without the help of many
of my fellow FSU colleagues who contributed to his Foundation
to defer his speaking fees. But what transpired at the luncheon
was an open and sincere glimpse of the struggles Warrick has
faced in his own life with depression despite the apparent success
on the gridiron. Warrick’s speech was followed by an even more
engaging Q&A session in which he even gave me a short stiff arm
to keep the dialogue going with our members.

On the programming side, my year began before I was even in-
stalled when I was invited to address the annual Naturalization
Ceremony at the Convention Center on behalf of the OCBA.
Seeing the faces of so many new and excited U.S. citizens re-
minded me of my own parents’ accomplishments in this country
and the sacrifices they endured to see to it that I had an educa-
tion. It is that constant reminder that always fuels my success
and for that I am eternally grateful.

We then set out to create two new major seminars this year, a

solo and small firm program to help lawyers better manage the
business aspects of their practice and a bench-bar conference to
help all lawyers become better attune to the practices in our court-
rooms. I can proudly say that thanks to the work of our Com-
mittee Chairs Shane Fischer for the Solo and Small Firm Com-
mittee and Meena Hirani, Penelope Perez Kelly and Debra
Botwin on the Bench-Bar Conference, our programs were a huge
success. Of course, it also helps that our OCBA staff is devoted to
your ideas and needs, but that was last month’s column.

This year I also set out to establish a better reporting of our
charitable endeavors and, as I take stock at the end of the year,

I think our relations with and promotion of the activities of the
OCBA Foundation, led by Jessica Hew, and the Legal Aid So-
ciety, led by my better half, Heather Pinder Rodriguez, could
not be any better. Both have done a tremendous job of expand-
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ing the awareness of what those two
organizations do for our community.
And, to all of our lawyers, nothing
has given me greater pride than to
represent an organization that al-
lowed me to repeatedly boast that
every one of our members took on
two pro bono cases or made an in-lieu
of service contribution. At every gathering of bar leaders, from The
Florida Bar meeting in June to the ABA Midyear Meeting which
was held this past February in our backyard, I have been able to
proudly discuss the great works and the legacy of your OCBA.

Diego “Woody" Rodriguez

I am also very proud to announce that, even though we are in
the midst of what history will later tell us was one of the worst
economic periods in our nation’s history, we managed to not
only expand our membership but to gain some invaluable busi-
ness partners that have helped us stay very much in the black.
Many thanks to M&I Bank,Westlaw, Marsh Global, Curtis Se-
curity, Boehm & Boehm and others for not just sponsoring our
events, but for helping us find valuable partners that are willing
to assist our members with their business needs. Brant Bittner,
the OCBA Executive Director, and I spent many a luncheon at
Wall Street Cantina this year meeting with and vetting some of
these potential sponsorship deals to find the right ones that made
sense. And the future is very bright as we continue to work on
relationships with such community partners as the Orlando
Business Journal and the Orlando Magic. Without the support
of these sponsors we could not provide you, the members, with
all of the benefits you receive, including ten free luncheons, a
top-notch monthly publication and the utility of a great bar cen-
ter for the paltry price of just $125 per year.

Speaking of our publication, 7he Briefs, this year our editors have
really taken our publication to new heights. With LaShawnda
Jackson and Kim Healy as Co-Editors, and Vivian Cocotas
and Sara Reiner as Associate Editors, our publication has tried
to branch out and give you some fresh articles and concepts,
including our first ever themed, which focused on going green.
Many thanks to all of you for your tireless efforts to make sure
the publication was on track and under budget and for your
constant whipping of those that dared delay your publication,
including yours truly.

The organization’s biggest challenges lay ahead of us as we work
through the meaty issues of a new foreclosure mediation program
and the ever dwindling budgets and resources for our judiciary.
These are problems that cannot be resolved in just one calendar
year or through the efforts of just our organization, but they are is-
sues which we will continue to keep in the forefront so that we re-
main vigilant and watchful of any possible attacks on our judiciary.

We have had lots of fun this year and our Young Lawyers have
led the charge behind the leadership of Ryan Davis. They have
held happy hours and community service projects and pub
crawls and their own fantastic speaker’s series and did I mention
some more happy hours? All of these events plant the leadership
seeds for our general organization, and I am proud to say

continued page 27
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Announcing the Formation of the 2010 Ninth
Judicial Circuit Civil Courts Commission —

We Need The OCBA'’s Help

David B. King, Commission Chair

judiciary and the Orange County Bar Association jointly formed the inaugural Ninth

Judicial Circuit Civil Courts Commission. The Commission’s purpose was to investigate and
evaluate the operations of the Orange County civil courts and to make recommendations for
improvement. We spent the next several months carrying out our charge and ultimately we
were able to make a series of recommendations designed to improve efficiency and service and
to promote the fair and orderly resolution of civil disputes. I had the privilege of chairing that
inaugural Commission.

In 1998, under the guidance and direction of Chief Judge Belvin Perry, our Ninth Circuit

Some 12 years have passed since the Commission’s initial work. In response to changes

and new demands facing our courts system, including the current foreclosure crisis and

the challenges of e-filing, Judge Perry once again has asked me to form a new Civil Courts
Commission to investigate the civil justice system in both Orange and Osceola counties and
to make recommendations for improvement. [ am pleased to report that the Commission
has been formed with the following 11 members of our bar and judiciary agreeing to serve
and to donate their time for this important mission: Mary Ann Etzler, Ron Gilbert, Don
Henderson, Judge John Kest, Judge Fred Lauten, Brian Mark, Ralph Martinez,
Nicky Mooney, Diego ‘“Woody” Rodriguez, Jill Schwartz, and Tom Zehnder.

As part of our work, I am writing to you, as members of the OCBA, to solicit your help in the
Commission’s latest effort. In the very near future, you will receive a survey prepared by the
Commission seeking your input as practitioners in, and the users of, our courts. I call on each
of you to take a few moments to participate in this survey. Your input and feedback are critical
to helping the Commission formulate its recommendations.

Thank you very much for your participation and cooperation with the Commission’s ongoing
work. We look forward to receiving your survey results.

A shareholder with King, Blackwell, Downs & Zehnder; PA., David B. King has been a member of the OCBA since 1968. He
served as OCBA President in 1980-81.

Dedicated to Settling Your Case!
THOMAS G. E
Mediation Services of Central Florida, Inc.

Celebrating 34 years as a Lawyer \’f
10 years as a Mediator in Central i: orida

BOARD CERTIFIED Civil Trial Lawyer
AV Martindale Hubbell rating

Certified CIRCUIT CIVIL MEDIATOR

Certified FIFTH DCA MEDIATOR §
Q
USDC MIDDLE DISTRICT MEDIATOR ~ WWW-MSCFL.com

407-740-6199
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Efe Orange County Bar Association,
The Legal Aid Society of the OCBA,

The OCBA Foundation, and

The Young Lawyers Section of the OCBA

o 7, %6&%. {

= __‘

to the Third Annual Officer Installation and Awards Banquet,

featuring the installation of the 2010-2011 officers of the OCBA,
the Legal Aid Society of the OCBA, the OCBA Foundation and
the Young Lawyers Section and Paralegal Section of the OCBA.

Join the Legal Aid Society of the OCBA in presenting its 2009-10
Pro Bono Awards.

With remarks by keynote speaker The Honorable Lawrence R. Kirkwood,
Judge of the Ninth Judicial Circuit Court and the third recipient
of the Judge James G. Glazebrook Memorial Bar Service Award.

Thursday

to the OCBA at
7 reservations@ocbanet.org

Please RSVP by May 20, 2010

Cocktails served from 5:30 p.m. until 6:30 p.m. (cash bar)
Dinner and Program commencing at 6:30 p.m.

Cost is $10.00 for OCBA members and $40.00 for non-OCBA members and Guests.

Serving the Legal Profession. Serving the Community.
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OGBA Professionalism Awards Luncheon

March 25, 2010 2%<< The Ballroom at Church Street

Frank
Bedell; Judge
Lawrence R.
Kirkwood,
James G.
Glazebrook,
Jr. Memorial
Bar Service
Award
recipient;
Magistrate
Friedman

Frank Bedell, OCBA President-elect; Leon H. Handley,

William Trickel, Jr. Professionalism Award recipient; Frank Bedell:
Magistrate Howard Friedman, Professionalism Cara M. Dobrey,
Committee Chair Lawrence G.

Mathews, Jr
Young Lawyers
Professionalism

Award recipient;
Magistrate

= Friedman

Handley
and OCBA
President,
Woody
Rodriguez

Larri Thatcher, Ryan

Legal Aid & ?avis,
: ; & oun
Slcr)wizliz, [ ? i & Lawyirs
Outreacl:j, Leon andley, his wife Mary Virginia, éﬁﬁgm
4 family and friends
Community
Education

. Sponsored by The Leighton Law Firm
Coordinator & R i s -

Frank Bedell presented
100% Club Certificates to

Allen & Murphy, PA.

John Leighon, Richard Rosen Carsten & Ladan, PA. |
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Professionalism @ Remarks on Receiving the
Lawrence G. Mathews, Jr. Young Lawyers

Committee

en the Professionalism
Committee called to tell me
they had chosen me for the

Lawrence G. Mathews award, my primary
reaction, besides being incredibly hon-
ored, was “but I'm just doing my job.” It’s
a thought that has come back to me a lot
in the weeks since that call. I finally real-
ized the obvious. The desire to do your
job well is at the heart of professional-
ism, isn’t it? You don’t do your client any
favors when you fail to act with honesty
and courtesy. Yes, you might gain a short
term advantage, but in the end it will be
outweighed by what is lost in credibility
and cooperation. That’s not to say it’s
always easy to meet our own standards.
Everyone has that day when they are
tired, overly busy or still irritable from last
night’s argument over whose turn it was to
wash the dishes. But, that’s the other side
of the professionalism coin, cutting one
another a little slack and not assuming the
worst. And that, too, is part of the job.

I’'m not exactly the calm and laid-back
sort, so for me cutting the other person
some slack often means taking a deep
breath before I speak. And there are
days I take a lot of deep breaths. For the
last six years, I've been a staff attorney in
the Guardian ad Litem program, which
means | work directly with the child
welfare system. There is no question that
most of the people working within that
system are there because they believe in

Do you need qualified, professional
legal support staff, but lack the time

to recruit and screen applicants?

Allow our Placement Service Manager to

work with you to find full-time and part-time

permanent and temporary professionals:
% Paralegals 4+ Secretaries
% Legal Assistants % Receptionists
% Word Processing & Data Entry Staff

For a small fee —generally 5% to 10% less than fees

Professionalism Award

doing what’s best by children and their
families. Bug, it is an under-funded and
unwieldy system that in itself creates a

lot of potential for misunderstanding and
conflict. Add to that the highest of stakes
— a child’s life and well-being — and it’s no
wonder emotions run high.

I actually became a lawyer because I was a
social worker in the child welfare system.

I was so frustrated by my inability to get
“my” kids what they needed that I decided
to go to law school. I wanted more tools

I could use, and I wanted to make people
listen to me. And while that law degree
helped, there are plenty of days it’s still a
struggle to get “my” kids what they need.

But boy, doing my job and doing it well is
so worth it. 've stood in the courtroom
and watched two twins play gleefully with
the microphones while the Judge officially
made their foster parents their forever
parents. Four years earlier I'd met them
as sickly babies who had therapy or a doc-
tor’s appointment nearly every day, and
now they were pre-schoolers thriving in a
home filled with love. And I've celebrated
with a teenager as he moved out of foster
care and in to his own apartment at 17,

a move earned with incredible maturity
and the guidance of a wonderful football
coach who took him under his wing. T've
congratulated parents able to take their
kids home after reaching out for the help
they need, and I've thanked grandparents
who stepped in to raise their grandkids

VOPHite

Service

For details, to begin a candidate search, or to inform us of
openings at your firm, contact Charlotte Mason, OCBA

when the parents couldn’t accept the help.

I have hundreds of memories like these,
and each and every one took the commit-
ment and effort of a great many people.
There’s a lot I can do these days to help
“my” kids, but none of it can be done
alone. So, in the end, my ability to help
the kids depends on my ability to find a
way to work with others even when it’s
hard, and that always starts by showing
courtesy and respect.

I didn’t know Larry Mathews, though I
certainly know of his reputation, but I do
know and greatly admire several of the
past award winners. Thanks to your in-
credible commitment to pro bono service
and the Legal Aid Society, 'm also fortu-
nate enough to personally know and re-
spect many of the members of the OCBA.
I’'m proud to be a part of this legal com-
munity and incredibly honored that you
think 'm good enough at my job to give
me this award. But most importantly,

I hope it means that I really am doing a
good job and making a
difference for kids.

Cara M. Dobrev is

the Guardian ad Litem
Program Litigation
Coordinator at the Legal
Aid Society. She has been
a member of the OCBA
since 2003.

Placement Service Manager, at 407-422-4551, ext 226.

For additional information and forms, go to:

other agencies charge — we will advertise, pre-screen and www.orangecountybar.org

administer assessments for applicants who contact the
OCBA for employment openings, as well as screen and
test candidates referred by your firm.

Another Great Benefit Supported by Your Executive Council!

Our goal is to refer only qualified candidates for your
employment consideration. We promise timely follow-
up and attention to your needs!
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Criminal
Committee

he Florida Supreme Court has ac-

cepted jurisdiction and agreed to

conduct oral argument in Bowers
v. State, Case No. SC09-1971,! based on
a conflict certified to exist by the Second
District Court of Appeal when it issued its
decision in Bowers.”> The Second District
concluded that its decision conflicted with
the decision of the Fourth District Court
of Appeal in Ferrer v. State.?

Both Bowers and Ferrer involved identical
factual scenarios. In both cases, a defen-
dant was stopped for a traffic violation by
Officer #1. After stopping the defendant’s
vehicle, Officer #1 contacted Officer #2
to conduct a DUI investigation. Officer
#2 subsequently performed that investiga-
tion and arrested the defendant for DUI.
Thereafter, the defendant filed a motion to
suppress evidence, alleging that there was
not a lawful basis for Officer #1 to stop
the defendant’s vehicle. At the suppres-
sion hearing, the State called Officer #2 as
its only witness. Officer #2 testified as to
what Officer #1 told him was the basis for
the traffic stop. In both cases, the defen-
dant raised a hearsay objection to Officer
#2’s testimony as to the out-of-court
statements made to him by Officer #1.

In both cases, the State argued that the
“fellow officer rule” permitted the hear-
say testimony to be admitted.’ The trial
courts agreed with the State, overruled
the defendants’ objections, and permitted
Officer #2 to testify about the out-of-
court statements made by Officer #1.

In Bowers, the trial court granted the
defendant’s motion to suppress evidence.
In Ferrer, the trial court denied the de-
fendant’s motion to suppress. On appeal,
however, the circuit courts in both cases
issued an opinion in favor of the State,
concluding that the hearsay testimony

in question was propetly admitted into
evidence based on the fellow officer rule.
Both defendants filed petitions for writs
of certiorari in the district court of appeal,
seeking review of the decision reached by
the respective circuit courts.

In Ferrer, the Fourth District denied the
defendant’s petition for writ of certiorari,
holding that the hearsay testimony was
admissible pursuant to the fellow officer
rule. Based primarily on various deci-
sions reached by federal courts, the Fourth
District rejected the defendant’s conten-
tion that the admission of that evidence

PAGE 8

w Appellate
La Practice

Committee @

deprived him of his right to
confront a critical witness at
the suppression hearing. The
Fourth District also noted that,
in a different factual context,
the Florida Supreme Court had
previously held that hearsay evi-
dence was admissible in a hear-
ing on a motion to suppress.®

In Bowers, the Second District
reached a conclusion directly
contrary to the decision reached
by the Fourth District in Ferrer.
The Second District acknowl-
edged the fellow officer rule,
but held that it is neither a rule
of evidence nor an exception to
the hearsay rule.”

Additionally, the Second
District held that the fellow
officer rule was inapplicable
because the issue at the suppression hear-
ing was not whether there was probable
cause for Officer #2 to conduct a DUI
investigation and make a subsequent ar-
rest of the defendant, but whether there
was probable cause for Officer #1 to stop
the defendant. The district court held,
therefore, that at the time of the traffic
stop, there was no investigative chain dur-
ing which collective knowledge of law
enforcement was imputed to Officer #1
to provide the necessary probable cause.
At that time, the district court reasoned,
Officer #1 was the sole officer with any
knowledge concerning the alleged legal
basis for that stop, and was not relying on
any knowledge or information possessed
by any other officer.?®

The Second District also concluded that
the Fourth District’s reliance on federal
cases to support its decision in Ferrer
was misplaced because Federal Rule of
Evidence 104(a) explicitly authorizes the
use of hearsay in suppression hearings.
The Second District noted that Section
90.105(1), the Florida counterpart to
Rule 104(a), does not contain a similar
provision.” The Second District granted
the defendant’s petition for writ of certio-
rari, concluded that Ferrer was wrongly
decided, and certified conflict.'

Florida Caselaw Prior to Ferrer and
Bowers

The Florida Supreme Court has not spe-
cifically addressed the interplay between

www.orangecountybar.org

Florida Supreme Court
Preview: Bowers v. State,
SC09-1971

The Admissibility of Hearsay
FEvidence at Pretrial
Hearings on Motions to

Suppress Evidence
Matthew P Ferry and William R. Ponall

This article addresses an issue that is
routinely confronted by trial court judges
in criminal cases: the admissibility of
hearsay evidence at pretrial hearings
on motions to suppress evidence. This
article will discuss how this issue has
reached the Florida Supreme Court, the
various legal issues underlying the case,
and the respective arguments raised

by prosecutors and criminal defense
attorneys on this issue.

the fellow officer rule and the admis-
sibility of hearsay evidence. The Florida
Supreme Court, however, has previously
addressed the admissibility of hearsay evi-
dence in a different factual context than
the one addressed in Ferrer and Bowers.

In Lara v. State, the issue before the
Florida Supreme Court was (1) whether
law enforcement had authority to enter an
apartment building without a search war-
rang; and (2) whether the alleged author-
ity to enter the apartment was improperly
established by inadmissible hearsay evi-
dence."" At the suppression hearing, there
was evidence that a tenant of an apart-
ment complex called law enforcement

in reference to a homicide. Once law
enforcement arrived on scene, the tenant
who allegedly lived in, and had joint con-
trol of the apartment provided consent for
law enforcement to search the residence.
The tenant, however, was unavailable at
the suppression hearing, and thus was not
subject to cross-examination concerning
the consent to enter he allegedly provided
law enforcement. Testimony concerning
that consent was provided by the law en-
forcement officer."

The Supreme Court held that the hearsay
evidence of the tenant’s alleged consent
was propetly admitted at the suppression
hearing. In support of that conclusion,
the Court noted that it had previously
held that an affidavit for a search warrant
may be based on hearsay information.
continued page 18
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the PATH

to common ground

o

For Upchurch Watson White & Max,
the road to resolution is well traveled.

Navigating a settlement between parties who don't agree can be a rocky road.
We can help.

For Upchurch Watson White & Max Mediation Group, the road to resolution
is paved with thousands of agreeable outcomes.

Upchurch Watson White & Max specializes in settling disputes - anywhere. ‘ %f@ “
Considered by many as the go-to mediation and arbitration firm, our team of Qs e ool 4
attorneys and former judges has handled many of the most high-profile

cases undertaken over the past twenty years. We are committed to the satisfactory  yww-adr.com
resolution of every case, from the simplest to the most complex.

Our Supreme Court certified mediators will help you and your clients find the
path to common ground.

DAYTONA BEACH MAITLAND / ORLANDO MiaMIi BIRMINGHAM
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Finch v. Seminole County School Board,

995 So. 2d 1068 (Fla. 5th DCA 2008)
Affirmed denial of taxpayer challenge
to school rezoning plan.

Acadia Partners, L.P. v. Tompkins,

759 So. 2d 732 (Fla. 5th DCA 2000)
Prevented multi-million dollar judgment
addition in complex business litigation.

Hamlet v. Hamlet,
583 So. 2d 654 (Fla. 1991).

Reinstated permanent alimony award.

Layeni v. Layeni,
843 So. 2d 295 (Fla. 5th DCA 2003)
Reversed denial of wife's interest

in medical accounts receivable.

Owen v. Owen
867 So. 2d 1222 (Fla. 5th DCA 2004)

Reversed imputation of income with
directions to reduce by 50%.

Foley v. Foley,

34 Fla. L. Weekly D1943A (Fla. 5th DCA 2009)

Reversed unequal distribution of
marital estate.

Mitchell v. Metropolitan at

Lake Eola LLC,

947 So. 2d 1263 (Fla. 5th DCA 2007)
Reduced lis pendens bond from
$600,000 to $20,000.

Mid-Florida Television Corp. v. Boyles,
467 So. 2d 282 (Fla. 1985)

Reversed the dismissal of a libel action

against an Orlando television station.

Florida Emergency Physicians-Kang &

Associates, M.D., PA. v. Parker,

800 So. 2d 631 (Fla. 5th DCA 2001)
Protected liability on multi-million
dollar medical malpractice action.

Chaffin v. Overstreet,

982 So. 2d 11 (Fla. 5th DCA 2008)
Reversed numerous provisions of trust
judgment that violated due process.
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Legal Aid Socie
NEWS

t Legal Aid, we’re very proud

Azf the amazing work all of
ur volunteers do every day

to protect children and assist those
in need. Recently, though, an email
came to us that reminded us just what a
difference a passionate advocate can make.
Gloria Brewer, a Child Welfare Specialist
with Family Services of Metro Orlando,
wrote to tell us of the outstanding com-
mitment of Chris Kolos, a partner at
Holland & Knight, and the difference he

made in a young man’s life. Ms. Brewer

@ All the Difference

Y @ A Guardian ad Litem Makes

Cara Dobrev, Esq. and Bethanie Barber, Esq.

self bouncing between group homes and
schools, and he was soon entangled in the
delinquency system. Ms. Brewer explains
that as Quincy’s Guardian ad Litem, Chris
Kolos, “was the one stability in the child’s
life. The case worker had changed several
times, but he has stayed. Even when the
child didn’t want to talk to him, he stayed

available to him and never gave up.”

By being that consistent person looking
out for him, Chris ensured that Quincy
didn’t get lost in the system. He didn’t
limit his advocacy to the courtroom

writes:

From: Gloria Brewer

To: Chris Kolos
Cc: E. Dimayuga; C. Dobrev

Mr. Kolos:

it’s not my intent to do so either.

Sir, you have

and appreciated.
Respectfully,

Gloria C. Brewer, MS
Child Welfare Specialist I

The child, “Quincy,” had just turned 18
after a tumultuous childhood. Having
survived sexual abuse, the drug addiction
of his mother and the neglect of relatives,
Quincy had little faith in himself and
even less faith in the adults in his life.
These emotional scars were made even
more difficult by intellectual limitations
that made it difficult for him to succeed
in school and caused him to have low
self-esteem. Because his behaviors were

often difficult to address, he found him-
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Sent: Wednesday, December 16, 2009 12:08 PM

i the attorneys from the
You are an amazing man. I am cc )
Legal Aid Society on this email to let them knoyv how exce(;i)
tional you are. I hope that I am not embarrassing you, an

gone above and beyond even more SO than ;f,he
direct care staff to ensure that this c.h_ﬂd sneeds aére ﬁnse.
You have taken him to doctor’s a,ppomtmeﬁts 1[axrid]D JaJ ®
i i h the school & -
dvocated for him tirelessly at bot. ] !
21. If there is anything that hasn’t bgen done for thlds child,
it’s because it was not humanly possible for you to do so.

h for your continued
Mr. Kolos, thank you so very muc :
commitment, dedication and advocacy. Any clr'nld th(zla,t ’\'Ill\T?l'_Sl
you on their case, can e rest assured that their needs o
always be met as you will make him/her feel both validate

either. It was
Chris who
kept everyone
on their toes,
prompting them
to hold neces-
sary meetings,
develop an
independent
living plan for
when Quincy
turned 18 and
research aca-
demic options
for Quincy.
When Quincy
was placed in
a group home
in Tampa
after options
in Orlando
fell through,
it was Chris
who drove to
Tampa often
to be there
with him, to
support him
and to meet with school officials. There
were times, Ms. Brewer admits, when the
case management system failed to take
care of something needed for Quincy. It
was Chris who brought it to their atten-
tion, but she emphasizes that he stayed fo-
cused on how to fix the problem and was
always willing to be part of the solution.

Perhaps most importantly, Chris worked
hard to ensure that Quincy would have
a support system after the professionals
were gone. Ms. Brewer tells us that “if
[Quincy] had a family member out there,

www.orangecountybar.org

Mr. Kolos found them.” Most of those
family members felt that Quincy couldnt
live with them, but Chris was often able
to convince them to still be involved in
Quincy’s life. On the day Quincy turned
18, it was Chris who helped him move his
belongings out of the group home. When
Quincy’s original plans fell through, Chris
helped him to find a step-father living in
Volusia County who welcomed Quincy
into his home and has shown a true com-
mitment to helping Quincy succeed.
Quincy has enrolled in a charter school
and has a fresh start and a real chance

thanks to the tireless advocacy of Chris
Kolos.

‘When a Guardian ad Litem makes a
commitment to a child, great things can
happen. If youd like to be part of giving
a child a second chance, please consider
volunteering as a Guardian ad Litem
through the Legal Aid Society of the
Orange County Bar Association, Inc. For
more information, please contact Susan
Khoury, Esq., GAL Program Coordinator
at skhoury@legalaidocba.org.

Cara Dobrey,
Esq., Legal Aid
Society GAL
Program Litigation
Coordinator at the
Legal Aid Society,
has been a member
of the OCBA since
2003.

Bethanie Barber,
Esq., Legal Aid
Society GAL
Program Transitions
Attorney, has been
a member of the
OCBA since 2006.
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Legal Aid Society
NEWS

ethanie Barber, a graduate of the University of Florida
B College of Law, found her “fit” at the Legal Aid Society

of the OCBA. Originally thinking she would practice
environmental law, she quickly changed her mind as the result
of an internship. At Legal Aid, she not only serves as a GAL
Program attorney assigned to Magistrate Friedman’s courtroom
but is also the GAL program’s Transitions attorney. In that role,
she focuses on independent living and youth transitioning out
of foster care. In a sense, one might say that she turned out
to be something of an environmental lawyer after all, because
her GAL work often presents her with the opportunity to help
salvage a young person’s life and put them on the road to a new
beginning.

Advocating for youth ages thirteen to twenty-three, Bethanie
works diligently to help youth become self-sufficient. In order
to do that, she must first help them overcome obstacles that lie
in their way. Sadly, many children in foster care struggle with is-
sues not of their own making — issues such as poor health (men-
tal and otherwise), lack of structure, educational deficits, and
distrust of adults and society. Often, the case plan goal for these
youth is “Another Planned Permanent Living Arrangement,”
which Bethanie feels can sometimes be the least desirable goal
because, she says, “it means conceding, to some extent, that the
child is being prepared to live independently, often without a
parent or parental substitute.” But when there is no other alter-
native, a GAL becomes instrumental in helping youth identify
and build on their strengths, while also helping them evaluate
what obstacles they need
to address in order to
thrive. The GAL is often
the one person the youth
looks to as their support
in getting through tough
times. “Paul” was just

such a child.

Paul, one of the youth
Bethanie worked with,
arrived in the foster care
system in February 2008,
when he was sheltered
from his dad and step-
mother as a result of felony
child abuse. Paul had been
punched in the stomach, tied to a chair, and made to sell narcot-
ics, among other horrible acts. His was a “Cinderella” story of
sorts because his step-mother’s three children could do no wrong,
running roughshod over Paul and his siblings, while his dad’s
four children were disciplined for every supposed rule infraction.
Enduring his father’s unending wrath, Paul’s body and mental
health were battered, but his charisma and charm were not.

Although he has attended anger management and counseling
sessions, Paul has not been challenge-free. Sometimes it takes a
thirteen-year-old youngster a summer school session in English
to get the grades on track. Other times, taking personal respon-
sibility for one’s actions does the trick. In Paul’s case, he got into
a fight at school and thought he was going to be expelled. This
scared him. Knowing he would be punished, Paul approached
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@ VWiat We Do... Believe

' Donna Anne Graf

his teachers and asked for school work and homework assign-
ments in advance of the punishment so he would be able to
keep up with classes. Unfortunately, Paul’s show of responsibility
wasn’t enough to prevent the school from recommending to the
school board that he be expelled. Bethanie worked diligently to
keep him in traditional school. Paul was given a second chance
and, with the continuation of his anger
management classes, was allowed to
remain in school. This was not a simple
feat to accomplish. But Bethanie, Paul’s
foster home, and school system officials
worked together to ensure that this
child was not left behind. Their faith in
Paul was rewarded as he took responsi-
bility for himself and his education. It is
an incredible success when foster chil-
dren, the school, and the legal system
come together to create such a positive outcome.

Bethanie Bafber

Paul now lives in a foster group home in Oviedo. He looks
forward to the time when he can drive his own truck, wear
trendy urban clothes, and have his own family. When asked,
he envisions a life that includes a wife and two children - a boy
and a girl. Paul dreams of becoming a firefighter, is involved in
football and weightlifting, and is studying to receive his learner’s
permit. He loves saving money and visiting with his siblings,
and he is still excited to live his best life. Paul has tough years
ahead of him - those character-building years that require spe-
cial handling. The future Paul looks forward to will
only happen if he receives the support and skills he
needs to break the habits built on a life that too of-
ten taught him the negative. But, attorney Bethanie
Barber will be there to ensure he receives the help
he needs, and part of that includes helping him find
ways to create lasting family connections.

As evidence of their own close ties, Paul asked
Bethanie if she would become his foster parent.
Although his request filled her heart with pride, she
said no. She knew that her efforts as his GAL would
best serve him in the long run. In fact, Paul’s facher
might just be able to step up and be the father Paul
needs after all. Paul’s father was incarcerated as a
result of his abusive behavior. He has since been re-
leased and is now trying to create a positive relation-
ship with Paul and his siblings, who have had no further contact
with their step-mother and her children.

When Bethanie speaks about Paul, a light shines in her eyes. He
is special to her for many reasons, as she

is to him. An attorney, mentor, confidant,
and sounding board. Each enriching the
others’ life with four simple words: “I be-
lieve in you.”

Bethanie Barber has been a member of The
Florida Bar since October 2006, and has worked
at the Legal Aid Society since February 2008.
She may be reached at Bbarber@legalaidocba.
org. Donna A. Graf, Legal Aid Society
Manager of Development, may be reached at
dgraf@legalaidocba.org.

DonnaA. Graf
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Florida Bar

C The Florida Bar Foundation: Providing access to
Foundation Justice in our community and statewide

NeWS Michael Cooper

s lawyers we share a commitment to justice. The Florida
Afar Foundation, a 501(c)(3) public charity, turns that
ommitment into action through its funding of programs
that provide access to justice for those who can't afford a private
attorney. Through support of The Florida Bar Foundation, we can

demonstrate our belief that the justice system works best when it
works for everyone — regardless of his or her economic status.

Locally, The Florida Bar Foundation is a vital funding source for
the Legal Aid Society of the Orange County Bar Association,

as well as Community Legal Services of Mid-Florida, whose
service area includes Orange and Seminole counties. Through

its Administration of Justice Grant Program, the Foundation

also helps fund special projects and initiatives across the state
such as the Innocence Project of Florida, which has succeeded in
exonerating eleven wrongfully imprisoned Floridians using DNA
evidence since 2003.

In addition, the Foundation funds fellowships for young
attorneys and law students to foster public service and makes
grants to voluntary bar associations for their community
service projects. If you visit the Foundation’s website at www.
floridabarfoundation.org, you will undoubtedly be impressed
with the number and diversity of the grantees assisted by the
Foundation.

About thirty percent of the total funding for civil legal
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LAW OFFICES

:: Rated "AV" by Martindale-Hubbell

:: Listed in Martindale-Hubbell's "Bar
Register of Preeminent Lawyers"

:: Listed in Leading American Attorneys

:: Board Certified Civil Trial Lawyer by

the Florida Bar
:: Past President, Academy of Florida
Trial Lawyers
mucm e &% Florida
Suyer Ly Legal Elite
MARTINDALE-
HUBBELL
“r 9
BAR |%IESTER ‘lo Swno
- in American Law,
PREEMIMNENT
LAWYERS

W_W

the Briefs May 2010Vol. 78 No. 5

www.orangecountybar.org

aid organizations in Florida comes from The Florida Bar
Foundation. Over the past twenty-seven years, Florida’s IOTA
Program has distributed nearly $300 million to help hundreds
of thousands of people receive critically needed free civil legal
assistance throughout Florida. In 2010, our Legal Aid Society
received a Foundation general support grant of $763,294

to provide legal services, as well as a $138,020 Foundation

grant specifically for Children’s Legal Services. You will be

glad to know that one-hundred percent of your donations to

the Lawyers” Challenge for Children on your Florida Bar fee
statement go directly to support the Children’s Legal Services
Grant Program, which focuses on the special legal needs of foster
children and low-income children in need of access to medical
and special education services required by law. The Legal Aid
Society also is engaged in a regional employment law project that
is supported by a $115,500 grant from the Foundation.

To help stabilize the legal aid workforce, the Foundation also
funds initiatives such as salary supplementation and loan
repayment programs that help attract and retain legal aid
attorneys, a Summer Fellows program that places law students
at legal aid organizations for eleven weeks each summer, and
leadership and substantive law training programs for legal aid
staf actorneys. The Legal Aid Society’s salary supplementation
grant was $187,000 this year.

continued page 21

Representing victims of legal
malpractice in Central Elorida
for over 25 years...

James P. Kelaher

One Orlando Centre

800 N. Magnolia Ave;

Suite 1301

Orlando, ELL 32803
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Residential Mortgage Foreclosure: Burdens of Proof,

Real Defenses, Blind Alleys, and Recent Developments Part One
David Fleming and Christopher Roach'

Due to space limitations, this article is being printed in two parts.
The second part will be printed in the next edition.

I. Introduction
The most prominent political, business, and legal stories

of the last several years arise from the bursting of the

housing bubble and the massive number of residential
foreclosures that have ensued. The foreclosure crisis has affected
the states unequally. California, Nevada, Arizona, and Florida
have seen the largest proportion of foreclosures. The coming
“reset” of Alt-A loans, high unemployment, and the continuing
stagnation of the housing market suggest that the high volume of
residential foreclosures will continue in the near future.?

The sheer numbers of foreclosure are staggering, and these
numbers have strained lenders, courts, clerks of court, law firms,
government relief funds, and others necessary for providing
lenders and debtors with their day in court. In 2009, more than
500,000 Florida homeowners received a foreclosure notice.?
Florida clerks of court report increases in foreclosure filings of
1,400%.% Foreclosures have become more complicated because
of issues arising from poorly documented assignments of
mortgage and related standing issues stemming from the trend of
securitization of mortgages over the last decade.’

Individuals facing foreclosure have many places to turn, but some
have been led astray by unscrupulous consultants and bad advice.
A number of widely reported decisions have contributed to the
myth that minor technicalities would relieve borrowers completely
from the burdens of their mortgage, while allowing them to stay
in their homes.® Underwater homeowners also have been buoyed
by new government programs that incentivize lenders to reduce
mortgage payments to make them more affordable. But the slow
implementation of these programs, coupled with difficulties of
communication between borrowers and lenders, have left many
frustrated.” Worse, scam artists have exploited this situation and
promised to protect their clients from foreclosure, all the while
fleecing borrowers’ of their limited funds.®

The authors’ goal is to describe and evaluate various burden
of proof and defensive issues in residential foreclosure cases,
distinguishing frivolous tactics that provide false hopes and
merely delay the inevitable, from the more appropriate and
realistic defenses that can provide bona fide relief.

II. Issues Surrounding the Lender’s
Case in Chief

Many homeowners who default on the mortgage loans secured
by their homes are seeking counsel to help them remain in their
homes. For those who can afford an attorney, these homeowners
rightfully expect that the attorney they hire will be fully versed
in foreclosure law and, in particular, the defenses and strategies
that give the homeowner an opportunity to avoid or reduce their
mortgage indebtedness, whether through modification, a short
sale, a “deed in lieu,” or otherwise.

Foreclosure is an equitable remedy.” A foreclosure action in
principal is no different from any other equitable matter. Thus,

it is the plaintiff mortgagee that bears the burden of proof, and
competent defense counsel can be expected to challenge the
plaintiff to prove its case. Certain aspects of that burden of proof
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can sometimes be challenging for the plaintiff. These hurdles are

addressed below.

A. Note Ownership and Conditions Precedent

“To grant a judgment of foreclosure in favor of the [mortgage
holder], the trial court would have to find, among other
things, that the [mortgage holder] owned the mortgage and
had performed all conditions precedent, if any, to enforce the
mortgage.” These elements and conditions may seem to be
simple enough to prove, but the transformation of the mortgage
market (and the sometimes shoddy record-keeping of lenders)
have made proof of mortgage ownership a complicated affair.
For several decades, originators have been selling mortgages
to investors in the secondary market. Once a mortgage is
sold, ownership must be proved in a foreclosure through an
endorsement of the note and an assignment, which may or
may not have been formalized at the time the mortgage was
transferred to an assignee.

To further complicate matters, the consolidation of many home
mortgages into pools of mortgage-backed-securities has created
another level of distance from the plaintiff and the original
lender, insofar as the mortgages are often joined with other
mortgages held by an institutional trustee for the benefit of

a group of investors that own securities issued by the lender-
sponsor.'"" Many such securities are guaranteed by Fannie Mae
or Freddie Mac, both of which mandate servicing requirements
for the mortgages they guarantee. In most cases, the servicer

is likely to be an institution other than the trustee. Because

of the number of parties involved and the separation of the
plaindff from the original lender, both proof of ownership and
proof of performance of conditions precedent may be difficult
for a plaintiff to prove. Plaintiff’s counsel should ensure that
assignments are clear and attached to their complaint, while
defense counsel should be prepared to challenge the plaintiffs
standing and right to sue in cases where no such assignment is
present or there are unexplained gaps in the chain of assignment.

B. Amount Disputed

If a borrower has accepted money from the lender and has
not repaid it, and if there are no affirmative defenses, then
the mortgage holder is clearly entitled to receive a foreclosure
judgment in order to have the collateral sold and the proceeds
applied to the borrower’s outstanding debt. However, the
mortgage holder is required to prove the amount owed and
its failure to do so will result in denial of judgment.'* This
includes not only the principal and interest owed but also
amounts claimed for insurance premiums paid by the lender
and other monetary claims, including costs and attorney’s
fees. The amount of unpaid principal and interest, as well as
the reasonableness of fees and costs, must be established by
competent evidence. Issues of fact surrounding each of the
foregoing may provide competent defense counsel with an
opportunity to delay the foreclosure.

C. Notice of Right to Cure

As in the issue of note ownership, the plaintiff mortgage holder
is obligated to prove the performance or occurrence of any
conditions precedent. Most mortgages guaranteed or insured by
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a government agency or entity backed by the federal government
will contain provisions that requires notice of default to the
borrower and an opportunity to cure before foreclosure can be
filed. Such provisions contain specific requirements regarding
required notice.

Consider the 2009 case of Frost v. Regions Bank, in which the
complaint included as an exhibit the mortgage, which stated:

Lender shall give notice to Borrower prior to
acceleration following Borrower’s breach of any
covenant or agreement in this Security Instrument ...
'The notice shall specify: (a) the default; (b) the action
required to cure the default; (c) a date, not less than 30
days from the date the notice is given to Borrower, by
which the default must be cured; and (d) that failure to
cure the default on or before the date specified in the
notice may result in acceleration of the sums secured
by this Security Instrument, foreclosure by judicial
proceeding and sale of the Property.’

Because the bank did not meet its burden of refuting the
[borrowers’] lack of notice and opportunity to cure affirmative
defenses, the bank was not entitled to final summary judgment
of foreclosure.

This issue arises in a surprising number of cases, most often
because the servicer has no idea what the mortgage requires and
will give whatever notice, if any, that is the servicer’s standard
practice. Thus, competent defense counsel will examine the
mortgage’s notice provision and determine whether or not it
has been followed. Similarly, plaintiff’s counsel should advise
its client, when possible, to ensure that proper notice mandated
by the loan documents is made. Such default notice should be
made again by counsel when assigned to the case to cure any
possible defects.

III. Available Defenses

As with any other litigation, if the plaintiff mortgage holder

can meet its burden of proof, the court must still consider any
affirmative defenses asserted by the defendant borrower. In
nearly every case, the plaintiff mortgage holder will file a motion
for summary judgment. Considering the
number of foreclosures that are being filed
today, without availability and predictability
of summary judgment, it could be years
before a final, evidentiary hearing would be
obtained. Thus, summary judgment is a
critical tool for mortgage holders, and also
for courts, to ensure a swift determination
of cases where there are no real defenses

on the part of the borrower. On the other
hand, improvident summary judgment may
be a Pyrrhic victory for the lender; it can be
reversed on appeal, and the foreclosure sale
will be vacated, leading to greater expense
and time before a resolution.!

Building address:

Space available:
RBA:

The standard for reviewing the entry of Stories:

summary judgment is well established.

Rule 1.510(c) of the Florida Rules of Civil
Procedure mandates that a party moving for
summary judgment must conclusively show
the absence of any genuine issue of material
fact and obligates the trial court to draw
every reasonable inference in favor of the
non-moving party.”

Parking:

Amenities:

the Briefs May 2010Vol. 78 No. 5

Office space as (@)

as your legal advice

www.orangecountybar.org

The most important issue in the foreclosure arena is the existence
(or not) of affirmative defenses. “A court cannot grant summary
judgment where a defendant asserts legally sufficient affirmative
defenses that have not been rebutted.” '® When the “non-
moving party has raised affirmative defenses, it is incumbent
upon the moving party to ‘cither disprove [those] affirmative
defenses or establish their legal insufficiency.”"” Various
affirmative defenses commonly used in foreclosure defense are
discussed below.

A. Estoppel and Cure

‘There are often direct communications between the lender or
servicer and the borrower that occur prior to the referral of
the loan to an attorney for foreclosure. Lender assurances to
borrowers that rise to the level where borrowers reasonably rely
upon them to make additional payments (or otherwise change
their position) may impair the acceleration of indebtedness
needed for a lender to pursue a foreclosure.

The case of Knight Energy Services, Inc. v. Amoco discussed the

matter as follows:

Foreclosure on an accelerated basis may be denied when
the right to accelerate has been waived or the mortgagee
estopped to assert it, because of conduct of the mortgagee
from which the mortgagor (or owner holding subject

to the mortgage) reasonably could assume that the
mortgagee, for or upon a certain default, would not elect
to declare the full mortgage indebtedness to be due and
payable or foreclose therefore; or where the mortgagee
failed to perform some duty upon which the exercise

of his right to accelerate was conditioned; or where the
mortgagor tenders payment of defaulted items, after the
default but before notice of the mortgagee’s election to
accelerate has been given . . . ; or where there was intent
to make timely payment, and it was attempted, or steps
taken to accomplish it, but nevertheless the payment

was not made due to a misunderstanding or excusable
neglect, coupled with some conduct of the mortgagee
which in a measure contributed to the failure to pay
when due or within the grace period.'® continued page 16

JONES LANG
LASALLE

Real value in a changing world

Property highlights

Magnolia Place
109 E Church St
Orlando, FL 32801

2,000 s.f. / 4th Floor
93,000 s.f.
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On-site parking garage

+2,000 s.f. office space for law firm

For leasing information, contact:

Scott Bell Eric Jackson
+1 407 982 8590 +1 407 982 8585

scott.bell@am.jll.com eric.jackson@am.jll.com

Downtown Orlando
On-site security guard
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www.us.joneslanglasalle.com/orlando
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Residential Mortgage Foreclosure
continued from page 15

As a matter of substantive law, it is a good defense to foreclosure
that “the mortgagor tenders payment of defaulted items, after the
default but before notice of the mortgagee’s election to accelerate
has been given (by actual notice or by filing suit to foreclose for
the full amount of the mortgage indebtedness)....”"” If a good
and timely tender of cure has occurred, then the borrower is
entitled to have the foreclosure dismissed. Ordinary resumption
of payments, however, would not qualify if they are not under
the terms of an agreement, proffered as a cure, or are otherwise
inadequate to restore the loan from its default condition.

B. Misrepresentation

Misrepresentation made by the lender at the time the mortgage
was originated may give rise to a defense.” However, this
defense is problematic for at least two reasons. First, in those
instances where the mortgage has been sold or pooled, there are
(at least) two arguably innocent parties whose rights the court
must consider and try to balance. As an equitable action, the
rights of these innocent parties — assignees and stakeholders in
pools of mortgage backed securities — will not be completely
ignored. Second, even if the original mortgagee is the plaintiff,
it is likely that the most this defense will achieve is a rescission,
which would require repayment of the funds advanced by the
mortgagee. This is often a paper remedy from which insolvent
borrowers cannot benefit. This same obstacle exists with respect
to claims made under the Truth in Lending Act (“TILA”) and
Real Estate Settlement Procedures Act (“RESPA”).*!

C. Fraud in the Inducement

“It is well established that fraud can be a valid defense in a
foreclosure action.” If fraud can be alleged in good faith and
with the requisite particularity, it can be a strong weapon in
the arsenal of the defense attorney, because “[t]he issue of fraud
generally should not be disposed of by summary judgment.”
Fraud is also a legal action for damages that can be raised as a
counterclaim.?

At least in some, if not all, cases, fraud in the inducement of
a note or mortgage is a compulsory counterclaim to an action
in foreclosure on the note or mortgage, which may entitle the
mortgagor to a jury trial.?’

Florida Rule of Civil Procedure 1.120(b) mandates that “the
circumstances constituting fraud . . . shall be stated with such
particularity as the circumstances may permit.” This means that
an affirmative defense or claim “must clearly and concisely set out
the essential facts of the fraud, and not just legal conclusions.”*

Thus, lender’s counsel will want to move to strike a defense
that fails to plead fraud with specificity and use a motion

for summary judgment to test the defense’s ability to prove
fraud. Likewise, a borrower’s counsel should be wary of raising
unfounded or fanciful allegations of fraud. They are difficult
to prove, could be met with sanctions, and, in any case, would
also open the inquiry into whether the borrower has “clean
hands™ at the time the note originated. That said, insofar as a
colorable fraud claim exists, it should be pled because it creates
factual issues requiring a trial on the merits, may defeat summary
judgment, and may create lender interest in a workout that did
not otherwise exist.

This concludes Part One. Part Two will contain discussion
of additional Affirmative Defenses and of the Impact of
Mandatory Mediation
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David L. Fleming of WealthCare International LLC
has been an OCBA member since 2006.

Christopher A. Roach, an associate
with Ruden, McClosky, Smith, et al., has
been an OCBA member since 2008.

'My. Fleming is a Certified Circuit Court
Mediator who has over 30 years of experience with business
and real estate-related financial transactions and litigation. He
participates in the Ninth Circuit’s foreclosure mediation program,
established by AO 2009-02.

M. Roach is a litigator at Ruden McClosky in Orlando with ten years of experience,
whose practice focuses chiefly on business disputes and lender representation in foreclosures.

*Diana Elboghdady, New Round of Foreclosures Looms in U.S., HoustoN CHRONICLE,
October 3, 2009.

*Kimberly Miller, Half of Homes in South Florida Sell for a Loss, PALm Beach Posr,
February 10, 2010.

“Gary Blankenship, Courts strained by foreclosure filings, FLoripA BAR NEWs,
November 1, 2008.

*Ellen Simon, Figuring Out Who Owns a Mortgage, WasHINGTON Post, November 1,
2008.

“Tom Leonard, Judge wipes out couples mortgage after bank’s ‘repulsive’ behavior, UK
TELEGRAPH, November 26, 2009 (discussing /ndymac Bank ES.B. v Yano-Horoski
2009 NY Slip Op 52333 (N.Y. Sup. Ct. November 19, 2009)); Landmark National
Bank v. Kesler, 2009 LEXIS 834 (Kan. August 28. 2009) (holding that Mortgage
Electronic Registration System [MERS] lacked standing to prosecute foreclosure
when no evidence of assignment from original lender to MERS); see also In re
Wilhelm, 407 B.R. 392 (Bankr. D. Idaho 2009) (holding that standard mortgage
note language does not expressly or implicitly authorize MERS to transfer the note);
In re Vargas, 396 B.R. 511, 517 (Bankr. C.D. Cal. 2008) (“[I]f FHM has transferred
the note, MERS is no longer an authorized agent of the holder unless it has a separate
agency contract with the new undisclosed principal. MERS presents no evidence

as to who owns the note, or of any authorization to act on behalf of the present
owner.”); Saxon Mortgage Services, Inc. v. Hillery, 2008 WL 5170180 (N.D. Cal.
2008) (unpublished opinion) (“[For there to be a valid assignment, there must be
more than just assignment of the deed alone; the note must also be assigned... MERS
purportedly assigned both the deed of trust and the promissory note. . . . However,
there is no evidence of record that establishes that MERS either held the promissory
note or was given the authority . . . to assign the note.”).

7See generally David Streitfeld, Treasury Streamlines Its Mortgage Program, New
York Times, January 29, 2010; Andrea Fuller, US Effort Aids Only 9% of Eligible
Homeowners, NEw York TimEs, August 5, 2009.

8Federal Trade Commission, Federal and State Agencies larger Mortgage Relief Scams,
November 24, 2009 available at http:/[www.ftc.gov/opa/2009/11/stolenhope.shtm
(last visited February 23, 2010).

*Singleton v. Greymar Assoc., 882 So.2d 1004, 1008 (Fla. 2004).
°Dykes v. Trustbank Savings, ES.B., 567 So.2d 958 (Fla. 2d DCA 1990).

"Frank J. FABozz1, THE HANDBOOK OF MORTGAGE BACKED SECURITIES (5% ed.
2001).

2Douglas v. Deutsche Bank Trust Co., 995 So.2d 1144 (5" DCA 2008) (summary

judgment reversed).

13 Frost v. Regions Bank, 15 So.3d 905 (4" DCA 2009).

V4See O’Brien v. VFederal Trust Bank, 727 So.2d 296 (Fla. 5th DCA 1999).

YSHoll v. Talcott, 191 So.2d 40 (Fla. 1966).

1Winter Haven Federal Savings & Loan Assoc. v. Kirian, 579 So.2d 730 (Fla. 1991).

V7 Johnson v. Claims Prevention ¢ Management Serv., Inc., 673 So.2d 558 (Fla. 1st
DCA 1996).

18 Knight Energy Services, Inc. v. Amoco Oil Co., 660 So.2d 786 (Fla. 4" DCA 1995).
Y DeLandro v. Americas Mortgage Servicing, Inc., 674 So.2d 184 (Fla. 3 DCA 1996).

X Profitable Princess Properties, Inc. v. Rodriguez, 523 So0.2d 751 (Fla. 2¢ DCA 1988);
Lake Region Hotel Co. v. Gollick, 110 Fla. 324, 149 So. 204 (1933) (misrepresentation
of size of acreage).

HTILA, 15 USC §1601 ez seq.; RESPA, 12 USC § 1201 ez seq.
2 Norris v. Paps, 615 So.2d 735 (Fla. 2d DCA 1993).

»Barrios v. Duran, 496 So.2d 239 (Fla. 3d DCA 1986), cited in Sunchase Apartments
v. Sunbelt Service Corp., 596 So.2d 119 (Fla. 1st DCA 1992).

%Spring v. Ronel Refining, Inc., 421 So.2d 46 (Fla. 3d DCA 1982).

2 Yost v. American Nat| Bank, 570 So.2d 350 (Fla. 1st DCA 1990).

2 Flemenbaum v. Flemenbaum, 636 So. 2d 579, 580 (Fla. 4th DCA 1994).
¥ Yost v. Rieve Enterps., Inc., 461 So. 2d 178 (Fla. 1st DCA 1984).

the Briefs May 2010Vol. 78 No. 5



Overhead killing you?

Open a virtual office in
Downtown Winter Park.

O Private phone line answered by receptionist
familiar with your business

O Prestigious mailing address Downtown

Winter Park

O Private conference rooms, executive offices
and meeting lounge access

Stroll beautiful Park Avenue & have lunch
before or after closing the deal.

Come visit us at New England Building
157 E. New England Avenue, Suite 340

www.WinterParkVirtualOffice.com

Advertize

in The Briefs

mentec@ocba.org

MICHELLE JERNIGAN
Certified Circuit Civil Mediator

]
Robert L. Dietz Receives The Florida Bar

President’s Pro Bono Service Award

Robert L. Dietz of the Orlando law firm Zimmerman, Kiser & Sutcliffe has been
selected as the recipient of The Florida Bar President’s Pro Bono Service Award

for 2010 from the Ninth Judicial Circuit. The Supreme Court of Florida hosted
a ceremony honoring this year’s recipients on January 28, 2010, at the Florida
Supreme Court Building in Tallahassee.

Dietz began serving as a Guardian ad Litem in 1986 and has represented over 100
children in cases involving more than 1,100 hours of work. The cases have often
involved medical issues as complex as Munchausen Syndrome by Proxy, shaken baby
syndrome, cocaine babies, and injuries including spiral fractures and severe burns.

In addition to abuse cases, he has had abandonment, child development, failure to
thrive, and parental endangerment cases.

Dietz has been Board Certified in Workers’ Compensation Law since 1992 and
became a Supreme Court Certified Circuit Civil Mediator in 1995. He has served
as National Chair of the ABA TIPS Workers’ Compensation & Employer Liability
Committee and President of the Florida Defense Lawyers’ Association (the only
workers’ compensation practitioner ever elected). His induction as a Fellow of the
College of Workers’ Compensation Lawyers in 2008 made him only the second
Floridian ever selected. Dietz was also the first Floridian elected to the national
board of directors of the Association of Attorney-Mediators. He was also the 2008
recipient of the FDLA’s Doug Lawless Mediation Award, and he currently serves as
the State Representative for the Defense Research Institute.

Dietz received his BA with honors from Eckerd College in 1979, and his JD from
Vanderbilt Law School in 1982.

Robert L. Deitz is a shareholder with Zimmerman, Kiser & Sutcliffe, PA.. He has been a mem-
ber of the OCBA since 1991.

The Florida Bar
President, Jesse
H. Diner, and
The Florida Bar
President’s Pro
Bono Service
Award recipient,
Robert L. Dietz.

Persistent, patient and persevering,
Michelle Jernigan is a pioneer in the
field of mediation.

Entrust the outcome of your client's
case to Michelle's keen
dispute resolution expertise.

VALUATION & LITIGATION SERVICES

BusiNESs VALUATIONS
LiTIGATION SUPPORT
FoRENsIC ACCOUNTING

I -

y/
Panel Member / Shareholder (ZZ%/“/}%

Upchurch Watson White & Max
Mediation Group

800-863-1462 uww-adr.com

Apam T. MaciLL, MBA, AVA, CBA

801 MAGNOLIA AVE, STE 304, ORLANDO, FL 32803
407-233-4180 | 407-233-4182 Fax
www.valuation-litigation.com | info@valuation-litigation.com

Daytona Beach Maitland Miami Birmingham
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Criminal Law & Appellate Practice
continued from page 8

Additionally, the Court noted that the
United States Supreme Court had previ-
ously held that a law enforcement officer
may act upon probable cause without a
warrant even if the only incriminating
evidence in possession of the officer is
hearsay."?

Following the Florida Supreme Court’s
decision in Lara, several district courts
of appeal have concluded that hearsay
evidence is admissible at a hearing on a
pretrial motion to suppress.'* These cases
provide no real analysis of the issue, but
simply cite Lara for that proposition of
law."

It appears that the issue before the Florida
Supreme Court in Bowers is ripe for re-
view. Both the clear factual distinction
between the situation before the courts in
Ferrer and Bowers and the situation before
the Court in Lara, and the more detailed
analysis provided by the district courts,
suggest that the Supreme Court could
decide to revisit the decision it reached it
Lara.

Constitutional Implications of Bowers
In reaching its ultimate decision in
Bowers, the Florida Supreme Court should
examine how that decision would impact
a defendant’s Sixth Amendment right to
confront and cross examine witnesses. The
Sixth Amendment to the United States
Constitution, made applicable to the
States via the Fourteenth Amendment,
provides that “[i]n all criminal prosecu-
tions, the accused shall enjoy the right...
to be confronted with witnesses against
him.”

In State v. Sigerson, the Second District
Court of Appeal held that a hearing on

a motion to suppress is a critical stage

of a criminal prosecution at which

the Confrontation Clause of the Sixth
Amendment applies. The district court
held, therefore, that a defendant is guar-
anteed the right to confront the witnesses
against him at such a hearing.'®

Although it is has never been explicitly
overruled, the district court’s decision in
Sigerson appears to be in conflict with
the Florida Supreme Court’s subsequent
decision in Lara and the other district
court decisions concluding that hearsay
is admissible at hearings on motions to
suppress, including the Fourth District’s
decision in Ferrer. Recent decisions of the
United States Supreme Court, however,
suggest that the courts may be inter-
preting the Confrontation Clause more
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broadly and may be inclined to apply it to
hearings on pretrial motions to suppress
in the future.

In Crawford v. Washington,"” the United
States Supreme Court reversed course
and abandoned years of jurisprudence
when it receded from its prior decision

in Obio v. Roberts.'® Pursuant to Roberts,
out-of-court hearsay statements of wit-
nesses were generally admissible at trial,
even in face of an objection based on the
Sixth Amendment, if the statement was
found to be trustworthy by the trial judge.
In Crawford, the U.S. Supreme Court
receded from that rule and held that

the Sixth Amendment’s Confrontation
Clause requires that reliability be assessed
through cross-examination of the witness
at trial. The Court held, therefore, that
notwithstanding a finding of reliability by
a trial judge, out-of-court statements of
witnesses that are testimonial in nature are
inadmissible unless the witness is unavail-
able and the defendant has had a prior
opportunity to cross-examine the wit-
ness. Subsequent decisions of the United
States Supreme Court, including Davis

v. Washington" and Melendez-Diaz v.
Massachusetss, provide further support for
the belief that the Confrontation Clause
may be given broader application by the
courts in the future.

However, the State, in its Initial Brief on
the Merits filed in the Florida Supreme
Court in Bowers, correctly notes that a
majority of the courts around the country
still hold that the Confrontation Clause
does not apply at pretrial hearings on mo-
tions to suppress evidence. Whether that
position continues to remain the major-
ity rule in the future could be impacted
by the decision reached by the Florida
Supreme Court in Bowers.

Arguments on Both Sides

Attorneys representing criminal defen-
dants could argue that neither the plain
language of the Sixth Amendment’s
Confrontation Clause nor the Florida
rules of evidence concerning the prohibi-
tion on the admissibility of hearsay limit
those rules solely to trials.”* They could
contend, therefore, that there is no legal
basis to admit hearsay evidence at sup-
pression hearings unless the testimony in
question falls into one of the recognized
hearsay exceptions and does not deprive a
defendant of his Sixth Amendment right

to confront the witnesses against him.

In response, however, prosecutors could
argue that the out-of-court statements
sought to be admitted at pretrial hearings
on motions to suppress do not actually

www.orangecountybar.org

constitute hearsay, because those state-
ments are not offered to prove the truth of
the matter asserted.?’ Prosecutors could
contend that the statements are not of-
fered to establish the defendant actually
committed the conduct in question, but
simply to establish that the law enforce-
ment officer involved in the case has the
necessary probable cause or reasonable
suspicion to justify the stop, search, sei-
zure, oOr arrest in question.

The potential response of defense attor-
neys is that both probable cause and rea-
sonable suspicion are found to exist when
there are sufficient facts within an officer’s
knowledge which provide an objectively
reasonable officer with the necessary belief
that a crime or traffic infraction is being
committed.” Thus, the attorneys can
contend that, based on this objective test,
the facts offered by the State to support an
officer’s alleged probable cause or reason-
able suspicion are offered for their truth-
fulness, and thus, should be subject to the
prohibition against the admissibility of
hearsay evidence.”

Practical Implications of Bowers

A brief summary of the applicable law
concerning hearings on motions to sup-
press evidence is necessary to under-
stand the importance of the issue before
the Florida Supreme Court in Bowers.
Pursuant to the Fourth Amendment to
the United States Constitution, war-
rantless stops, searches, and seizures are
considered presumptively unreasonable.?
Thus, in a case where a search or arrest
warrant was not issued by a neutral mag-
istrate prior to the stop, search, seizure,
or arrest in question, the burden is on
the State to establish its validity.”> If the
State fails to do so, the evidence which
was obtained as a result of the warrantless
stop, search, seizure, or arrest is subject to
suppression.”

In the event the Supreme Court concludes
that either the Florida rules of evidence or
the constitutional rights of defendants to
confrontation preclude the admission of
hearsay evidence at hearings on motions
to suppress evidence, prosecutors may find
it more difficult to meet their burden of
proof at those hearings. The task may be
most difficult in cases involving traffic ac-
cidents or informants, where prosecutors
need to rely on information supplied by
civilian witnesses to establish the probable
cause or reasonable suspicion required

to validate warrantless stops, searches,
seizures, and arrests. In those cases, pros-
ecutors will be required to have both the
civilian witnesses and law enforcement
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officers available to testify at pretrial hear-
ings on motions to suppress.

Thus, the decision of the Florida Supreme
Court on the issue before it in Bowers
could have far-reaching implications for
criminal defendants, criminal defense
attorneys, and prosecutors. As noted in
this article, the seemingly simple issue
before the Florida Supreme Court actually
becomes far more complicated when the
relevant statutory, con-

| stitutional, and judicial

" concepts are considered.

Matthew P. Ferry is an
associate at Kirkconnell,
Lindsey, Snure, Yates & Ponall,
PA. He is the current chair
of the Orange County Bar
Criminal Law Committee
and has been an OCBA
member since 2006.

William R. Ponall is

a partner at Kirkconnell,
Lindsey, Snure, Yates &
Ponall, PA. He is Board
Certified by The Florida Bar
in Criminal Appellate Law
and has been a member
of the OCBA Appellate
Practice Committee since
its inception in 2007. He
has been an OCBA
member since 2002.
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This article is written on behalf of the OCBA
Appellate Practice, Committee, Barbara A.
Eagan, Chair, and the OCBA Criminal Law
Committee, Matthew P. Ferry, Chair.

12009 WL 4798388 (Fla. Nov. 30, 2009).
Rule 9.030(a)(2)(A)(iv), Florida Rules of Appellate

Procedure, provides the Florida Supreme Court with
discretionary jurisdiction where a district court certifies
that its decision is in direct conflict with a decision of
another district court of appeal.

3See Bowers v. State, 23 So0.3d 767 (Fla. 2d DCA 2009);
Ferrer v. State, 785 So.2d 709 (Fla. 4th DCA 2001).

“A law enforcement officer may lawfully stop a defen-
dant’s vehicle pursuant to the Fourth Amendment if
the officer has probable cause to believe the defendant
committed a traffic violation or reasonable suspicion
that the defendant is involved in criminal activity. See
State v. Wimberly, 988 So.2d 116 (Fla. 5th DCA 2008);
Jones v. State, 842 So.2d 889 (Fla. 2d DCA 2003).

>“The fellow officer rule, which is sometimes referred to
as the collective knowledge doctrine, is premised on the
theory that the collective knowledge of police investi-
gating a crime is imputed to each member of the inves-
tigation. An ‘arresting officer’ is not required to have
sufficient firsthand knowledge to constitute probable
cause. It is sufficient if the police officer initiating the
chain of communication . . . had sufficient firsthand
knowledge.” Bowers, 23 So.3d at 770 (citing Ferrer,
785 So.2d at 711) (internal quotations omitted).

785 So.2d at 711-12.

723 So.3d at 769-70.

81d. at 770.

)Id. at 771 n.1.

°7d. at 769, 771.

11464 So.2d 1173 (Fla. 1985).
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2Id. at 1175, 1177.
Bld. at 1177.

14See J.D. v. State, 920 So.2d 117, 118 (Fla. 4ch DCA
20006); Harris v. State, 826 So.2d 340, 341 (Fla. 2d
DCA 2002); State v. Cortez, 705 So.2d 676, 679 (Fla.
3d DCA 1998); Bauer v. State, 528 So.2d 6, 10 (Fla. 2d
DCA 1988).

B See id.
16282 So0.2d 649, 651 (Fla. 2d DCA 1973).

17541 U.S. 36, 124 S.Ct. 1354, 158 L.Ed.2d 177
(2004).

18448 U.S. 56, 100 S.Ct. 2531, 65 L.Ed. 597 (1980).

19547 U.S. 813, 126 S.Ct. 2266, 165 L.Ed.2d 224
(20006).

2“Except as otherwise provided by statute, hearsay
evidence is inadmissible.” Section 90.802, Florida
Statutes.

21““Hearsay’ is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.”
Section 90.801(1)(c), Florida Statutes.

2See e.g. State v. Wiliams, 967 So.2d 941, 942 (Fla. Ist
DCA 2007); Woods v. State, 890 So.2d 559, 561 (Fla.
Sth DCA 2005).

#See e.g. Keen v. State, 775 So.2d 263, 270-74 (Fla.
2000); Tillman v. State, 961 So.2d 785, 788-89 (Fla.
4th DCA 2007); Saintilus v. State, 869 So.2d 1280
(Fla. 4th DCA 2004).

% Coolidge v. New Hampshire, 403 U.S. 443, 454-55, 91
S.Ct. 2022, 2032, 29 L.Ed. 2d 564 (1971); Hardin v.
State, 18 So.3d 1246, 1248 (Fla. 2d DCA 2009).

BSee e.g. Nettles v. State, 957 So. 2d 689 (Fla. 5th DCA
2007); State v. Ragas, 13 Fla. L. Weekly Supp. 530a
(Fla. 9th Cir. Ct. 2005).

26See id.
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How to Deal With an IRS Determination of Employees

\. |Ill|ellell(|elll contractors John G. Delancett

ou arrive at your office and your
i assistant tells you that one of your

clients has called with a problem.
Apparently, a former worker did not
file his tax returns for several years and
now contends that it is the client’s fault
that he owes taxes. The former worker
filed a Form-SS-8, Determination of
Worker Status for Purposes of Federal
Employment Taxes and Income Tax
Withholding with the IRS, claiming that
he was an employee and that your client
should have withheld his taxes. The cli-
ent aptly reminds your assistant that you
drafted independent contractor agree-
ments for their workers.

Practitioners are often requested to pre-
pare such independent contractor agree-
ments. However, unless the client was in-
formed of the risks of treating the worker
as an independent contractor, the attorney
may have a problem. This is because a
written contract will not have much im-
pact in any subsequent dispute with the
IRS.

You call the client and ask him to forward
the paperwork received from the IRS.

The package from the IRS will include a
Form SS-8 and a letter asking your client
to answer a number of questions and to
provide a number of documents. Among
the documents requested will be any writ-
ten agreements with the worker, all 1099
forms filed for the worker, and any other
written documents pertinent to the is-
sue. In the questionnaire, you will find
the questions phrased in such a way as

to prompt your client to hang himself.
Questions like “how many other individu-
als do you have working with you that fall
into this same category and for how many
years?” suggest that the IRS’ inquiry may
just be the tip of the iceberg.

An IRS redetermination of a
worker’s status could have far-
reaching consequences for your
client. In addition to owing un-
paid withholding and other
employment taxes, per-
haps for more than just

the one individual, a re-
determination may bring
into question whether

your client is also liable @

for those benefits typi-

cally made available to employees, such

as health insurance coverage, vacation
time, retirement plan participation (and
possibly disqualification), employee stock-
options, along with any other benefits
typically provided to individuals who are
employees.

In response to the IRS inquiry, a detailed
interview must be conducted with the
client and those individuals who have
knowledge concerning the facts. Clients
often do not want to spend the time
necessary to answer the IRS” questions
in detail, but it is critical that you do so.
Rarely will you want to answer questions
in exactly the fashion phrased by the IRS.
Additionally, all documents that support
your client’s claim that the worker was
indeed an independent contractor must
be gathered and provided to the IRS.

Those of you who have experience in this
area may well be familiar with the old
twenty questions set forth in Revenue
Ruling 87-41, 1987-1 C.B. 296. These
questions were designed to ferret out the
details of the working relationship in an
effort to determine how much control
the client exercised over the worker. More
control means the worker will be con-
sidered an employee. Less control could
result in a determination that the worker

RICHARD B. LORD

Full time mediator since 1999

+ Certified Circuit Civil Mediator

+ Also Qualified to Mediate
Florida Appellate and Federal Court Cases

Panel Member / Shareholder Z/y;s?’
Upchurch Watson White & Max \*{%\J

800-863-1462 * uww-adr.com

NEUTRAL FACILITIES AVAILABLE
Maitland ¢ Daytona Beach * Miami ¢ Birmingham
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functioned as an independent
contractor. No one factor by
itself is controlling, and the IRS
now gives a number of these fac-
tors less importance in light of
modern business technology
and practices.?

Both the IRS and the courts
have been moving away

from traditional areas of

inquiry into so-called pri-
mary categories of evidence.
These categories include: (1) Behavioral
Control, (2) Financial Control, and (3)
Relationship of the Parties. These are fur-
ther broken down into zones described
as (1) Details of Work Performance, (2)
Expenses, (3) Compensation for Work
Performance, (4) Benefits, (5) Duration
of Work, and (6) Location of the Work.
These zones are then further broken down
into additional sub-categories that, in
many instances, very closely resemble the
so-called twenty questions.?

Many times, after careful inquiry, the
facts simply demonstrate that the worker
was an employee. In these circumstances,
the client and the attorney should con-
sider pursing alternatives for avoiding or
minimizing tax penalties by preparing
for a Section 530 presentation to the IRS
and/or applying for settlement under the
IRS’ Classification Settlement Program, or
“CSP” set forth in the Internal Revenue
Manual, Sections 4.23.6.10 et seq.

The true lesson to business clients is that
issues relating to worker classifications
should be thoroughly explored when the
client requests your
services to draft an
independent contrac-
tor agreement for its
workers.

John G. DelLancett, Law

Offices of John Delancett,
PL, has been an OCBA

member since 1992.

'IRS Reg. Section 31.340 (c) -1(e)
’IRS Training Manual 3320-102 (October, 1996)
*IRS Training Manual 3320-102 (October, 1996)
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For your next mediation please consider:

Patrick C. Crowell

Certified Circuit Civil Court Mediator

e Construction disputes
e Contract disputes

¢ Business issues

e | andlord/tenant issues

With more than 25 years legal experience in
various matters including:

¢ | abor/employment issues

e Tort/personal injury cases

¢ Environmental concerns

¢ Real Estate/Title Insurance

“It would be a privilege to work with you in attempting to settle your client’s dispute,
avoiding the cost and time of trial. | offer my experience, understanding of negotiation
and determination to achieve resolution efficiently.”

407-251-1131

Patrick C. Crowell, PA., 4853 S. Orange Avenue, Suite B, Orlando, Florida 32806

Florida Bar Foundation News

continued from page 13

In addition, the Foundation has provided
matching grants for two-year fellowships
through the Washington, DC-based
Equal Justice Works to place attorneys at
the Legal Aid Society to work on special
projects. Currently, EJW Fellow Ericka
Garcia is at the Legal Aid Society advo-
cating for services on behalf of the most
vulnerable foster youth, those with devel-
opment disabilities that will limit their
ability to live independently when they
out age out of foster care. Over the years,
some of the Foundation’s Summer Fellows
and EJW Fellows have gone on to become
staff attorneys at the Legal Aid Society.
Among them are current staff attorneys
Cara Dobrev, Kira Romero-Craft and
Tenesia Connelly-Hall.

The Foundation also gives back to local
bar associations in support of their service
projects. In 2007-08, the Foundation
provided a $10,000 grant to the Orange
County Bar Association for the develop-
ment of a model program for people of
modest means to pay a reduced fee for le-
gal services, as well as a $4,000 grant from
its Voluntary Bar Association Community
Service Grant Program to an Orange
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County Bar Association project focused
on crime prevention for children living in
a high-risk area.

Unfortunately, over the past two years
IOTA revenue has plummeted, mostly
due to unprecedented low interest rates.
The numbers are staggering. In 2006-07,
IOTA revenue was $44 million. Last year
it fell to just under $11.5 million, and
this year IOTA revenue is projected to
drop under half of that. Now, consider
that the Foundation gives out more than
$33 million in grants each year and that
the majority of that is funding on which
legal aid organizations all over Florida are
depending to sustain their work.

For the sake of those throughout Florida
with nowhere else to turn to for civil legal
assistance but legal aid, it is essential to
mitigate the impact of the fluctuation of
IOTA revenue. The most effective way

to do that is to build The Florida Bar
Foundation’s endowment through dona-
tions and planned gifts, which provide
the Foundation with the means to supple-
ment IOTA revenue in a substantial way
during lean years such as this one.

www.orangecountybar.org

I hope The Florida Bar Foundation comes
to mind the next time you consider mak-
ing a charitable donation. It’s truly an
organization in which all of us, as Florida
attorneys, can take tremendous pride, and
one that brings critical resources back to
our community.

In particular, I hope you will consider be-
coming a Fellow of the Foundation, if you
are not already. Fellows are lifetime mem-
bers of the Foundation, and it’s easy to
become one. Becoming a Fellow involves
making a $1,000 pledge, payable over five
years (or ten years for young, nonprofit or
government lawyers). Pledging is easy at
www.floridabarfoundation.org.

Michael Cooper is the Annual Giving Manager
of The Florida Bar Foundation. Michael is a
member of the OCBA.

-~ The Flornda bar
wan 00N 01100
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id you know that the Kentucky
D Derby is the oldest, continuous

sporting event in the United
States? The track, Churchill Downs,
officially opened on May 17, 1875, but
this isn’t what our revelers were thinking
about as they watched the race, pranced
around in their Derby finery, enjoyed
mint juleps and delicious edibles on the
poolside deck of 55 West at this year’s
mini-Gala, the Kentucky Derby Party
on May 1, 2010. There were other
goodies, too, such as hand-rolled cigars,
mint julep souvenir glasses (and gag-
gift plastic ones, t00), a “best dressed”
contest, great music and dancing, and
raffles galore. It couldn’t have been more
successful, and we owe a hearty thanks to
the event chair, Kim Webb, and her busy
cohorts, including Jacquelynne Regan,
Woody Rodriguez, Nick Shannin,
and many others. It was a fantastic way
to support the OCBA Foundation and
have fun. And let’s not forget the YLS
after party - always a blast! Many thanks
to the organizers. You did a great job of
extending the fun into the wee hours!

On April 15, 2010, the YLS was pleased
to welcome to the YLS luncheon

the recipient of the 2010 Lawrence

G. Mathews, Jr.,Young Lawyers
Professionalism Award, Cara Dobreyv,
GAL Litigation Director, Transitions
Program of the Legal Aid Society. The
OCBA presents this award to a young
lawyer who has been practicing less than
15 years and who has demonstrated
professionalism in his or her career and
community. At the luncheon, Cara
shared her experiences as a lawyer in the
Orlando legal community in the past
years.

On April 30, 2010, the YLS joined the
fight against cancer by sponsoring a team
for the annual Relay for Life® event. The
American Cancer Society Relay for Life is
a life-changing event that gives everyone
in communities across the globe a chance
to celebrate the lives of people who have
battled cancer, remember loved ones lost,
and fight back against the disease. At
Relay for Life®, teams of people camp out

PAGE 22

at a local high school, park, or fairground
and take turns walking or running around
a track or path. This year, the YLS team
camped out at Glenridge Middle School
in Baldwin Park and took turns around
the track from 6:00 p.m. until 12:00 p.m.
the following day. On April 27, 2010, the
YLS held a happy hour at Urban Flats and
raised funds in support of the American
Cancer Society. Special thanks to Lisa
Gong for leading the YLS team and
supporting this important cause.

And, many of you may have heard that
the YLS is launching a Law School
Mentoring Program with Barry Law
School. This program will match YLS
members with second- and third-year
law students for one academic year
beginning fall 2010. CLE credit may be
available. As of press time, the dedicated
email address for the YLS-Law School
Mentoring program has not been posted
on the OCBA website, but keep an eye
out for that and other information in
future email blasts and 7he Briefs. In the
meantime, please contact Kristopher
Kest at kristopher.kest@lowndes-law.com
or 407-418-6285 if you are interested in
serving as a mentor or participating as a
law student mentee.

Speaking of matters of education, Judge
John Marshall Kest is presenting a
monthly series of informative Brown

Bag Lunch meetings. The series has been
developed particularly to fulfill the needs
of young lawyers and be of assistance to
them. The next meeting is scheduled for
May 13, 2010, from 12:00 p.m. to 1:15
p.m. in the 23 floor Judicial Conference
room at the Courthouse. May’s topic will
be 7he Use of Evidence and Demonstrative
Aids in the Courtroom. Attendees should
RSVP to Judge Kest’s Judicial Assistant,
Diane, at ctjadil@ocnjcc.org. If you plan
to attend, you are encouraged to submit
questions in advance to Diane under your
signature or anonymously. Look for more

information in upcoming email blasts and
on the OCBA website.

This is the season for “seasoning” young

lawyers as well as those who might
need a brush up. The YLS will hold its
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Y A.S on the move

annual An
Afternoon
at the State
Courthouse on Friday, June 11, 2010.
The seminar is intended to provide insight
into local judicial practices and procedures
and has been designed for attorneys,

law students, paralegals, other legal
professionals, and the public. The fee is
$10. The RSVP and payment deadline

is June 4, 2010. Checks should be made
payable to the OCBA and sent to Mike
Remensnyder at the OCBA offices. For
more information, feel free to contact
Jonathan Stimler at jstimler@lseblas.
com or 407-481-5835.

The upcoming summer is the time to
begin preparing for the 2010-2011

school year. For the past several years,
the YLS has sponsored the Back Pack
Project for the students of Rock Lake
Elementary School. Keep an eye out for
your chance to donate needed school
supplies to Rock Lake Elementary School,
including crayons, pens, pencils, markers,
notebook paper, sets of beginning word
flashcards, construction paper, binders,
scissors, protractors, tissues, notebook
pencil pouches, backpacks, and more.
Thanks in part to the Backpack Project
and the continuous support of the YLS in
past years, Rock Lake has risen from an
“F” school to an “A” school. Let’s help
the students of Rock Lake continue to
succeed in the 2010-2011 school year!

Please join us on May 15, 2010, for

an afternoon of fun and games and
lunch with the kids at the Great Oaks
Village! Since 1924, Great Oaks Village
has been home to thousands of children
between the ages of six and eighteen who
were removed from their homes due to
abuse, neglect or abandonment. Great
Oaks Village is a wonderful campus that
offers educational services, counseling
services, recreational services, and
independent living preparation to the
children. For more information, please
contact LaShawnda Jackson at ljackson@
rumberger.com.

The OCBA'’s 6th Annual Texas Hold
’Em Charity Poker Tournament &
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Happy Hour will take place on May 13, 2010, at Slingapours!
Registration begins at 5:30 p.m., the tournament begins at 6:00

p.m., and the entry fees are $25 for players - advance registration,

$35 for players — at the door, and $15 for non-players. Come
and enjoy complimentary beer and food provided by event
sponsor, M&I Bank. For more information and to RSVD, please
contact Bill Umansky at bill@thelawman.net.

Finally, on May 20, 2010, we will have our annual “Passing of
the Gavel” ceremony, where Ryan Davis, President of the YLS,
will hand over the gavel to Eric Reed, President-Elect of the
YLS. 'This luncheon is always a memorable one as the President
reviews the events that the YLS has participated in over the
course of the past year, and past Presidents of the YLS attend to
offer their invaluable advice to the President-Elect. Please email
your RSVP to ocbayls@gmail.com.

The YLS June Luncheon will take place on June 17,2010,

at 11:45 a.m. at the Citrus Club. Please email your RSVP to
ocbayls@gmail.com. If you RSVP before June 14, 2010, the
cost is $20 for lawyers and $12 for law students, government

attorneys, solo attorneys, and judges; a late charge of $2.00 will
be added if you do not RSVP.

If you want to find out more about our section and

its committees and events, please email me at sunny@
brownstonelaw.com. If you are not receiving the YLS email
blasts, send an email to me or ocbayls@gmail.com to sign up.

Sunny A. Hillary is an attorney with Brownstone, P A. She has been a
member of the OCBA since 2005.

The Young Lawyers Section of the
Orange County Bar Association Presents

An Aflernoon at the State Courthouse

This seminar provides helpful
hints for area attorneys as
they practice before the
Circuit and County Judges
of the Ninth Judicial Circuit.
It is also intended to provide
insight into local judicial
practices and procedures,
and is designed for attorneys,
law students, paralegals, and
other legal professionals. The
seminar is open to the public.

Friday, June 11, 2010
Registration Begins at 1:00 p.m.

Seminar From 1:30 — 4:00 p.m.

Orange County Courthouse * 425 N. Orange Avenue,
Orlando, FL ¢ Jury Assembly Room — First Floor

10.%

**CLE credit, including ethics, is currently pending Florida Bar approval **

Please RSVP and send payment by Friday, June 4, 2010 to:
Mike Remensnyder at miker@ocbanet.org or
OCBA, 880 N. Orange Avenue, Orlando, FL. 32801

For more information please contact Jonathan Stimler
at jstimler@lseblaw.com or (407) 481-5835
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he Orange County Bar Association is pleased to provide you with a list of

2010 Preferred Vendors — a variety of businesses that have provided Central
Floridians with time-tested, quality products and services, and are supporters
of the Orange County Bar Association. We encourage you to take advantage of
the products and services offered by these establishments. Many businesses on
the list offer special promotions or discounts to help you continue to grow your

practice and be successful both in the legal field and in the community.

d Vend.
/D /"&f er e Vé/{zﬂl(‘j@l a

ADVERTISING
The Baker Press, Inc.
Finest quality printing since 1968
Dave Thompson e 407-290-5800 x219

FindLaw, a Thomson Reuters business
Websites and online markeling strategies
To reach your local consultant, call
866-44-FINDLAW
Living Magazines Inc./Vail Living Agency
Innovative print & advertising design
Catherine Hébert ® 970-331-6491

BANKING

M & I Bank
Strength and stability in banking
Monica Christopher ® 407-712-6151

CATERING
Arthur’s Catering Inc.
For All Your Catering Needs
Mark Leggett ® 407-331-1993

Jason’s Deli
Catering, Delivery, Breakfast, Lunch, Dinner
Jim Pettis o 407-425-3562

The Virgin Olive Market
Neighborhood Noshery,
Fresh Creative & Homemade
Tiffany Carr e 407-601-7848

LEGAL SUPPORT SERVICES
Access Investigative Services, Inc.
Civil & Criminal Investigations, Process Service
Peter Cerone ® 407-447-6053

AmStar Litigation Support
CLE & World-Class Legal Support
Claudia Vitulich e 877-550-5878

Boehm & Boehm Forensic Media Consulting
Certified Comprebensive Litigation
Support Solutions
Florian Boehm e 407-405-8483

Central Florida Reporters, Inc.
Full-Service Court Reporting Firm
Susan England e 407-422-5753

Cross Oceans, LLC
Client Strategy and Marketing Operations
Chad Davis ® 321-704-2172
Digital Legal
Orlando’s Premier Electronic Discovery Provider
Bruce Conchelos ® 407-835-0155

Evandry National Legal Media Editors
Edit and sync video depositions
Michael Lee o 877-EVANDRY x709

Legal One Partners - Just think one
Paralegal Outsourcing, Mediation
& Referral Service
Dedra Curtis ® 407-601-3966
Orange Reporting
Florida’s Choice for Litigation Support
Christa Walton e 407-898-4200

ProServe USA

Service of Process/Skip Traces
Rob Bamberg e 407-872-0707

Riesdorph Reporting Group, Inc.
Court Reporting / Litigation Support Firm
Alex Guillermety  407-282-4067

www.orangecountybar.org

Skampers Express
Fast, Friendly, Efficient, Dependable, Courier
Reese Stoll e 407-277-8292

The Presentation Group Legal Exhibits/Inc
Graphics, Medical, Digital,
Courtroom, Document
Brent Mead e 407-859-3099

Trial Consulting Services
Trial Presentation, Research, Graphics, Video
Rich O'Brien ® 407-367-4975

Westlaw, a Thomson Reuters business
Westlaw, Legal Products and Services
Barie Feuer o 407-749-9355
Charles Kiester ® 321-356-5350

MISCELLANEOUS
Jones Lang LaSalle Brokerage, Inc.
Commercial Real Estate Services
Mark A. Stratman e 407-982-8580

Marsh U.S. Consumer,
a service of Seabury & Smith, Inc.
Professional Liability, Medical
& Health Insurance
Sharon Ecker ® 800-365-7335 x6435

Orlando Magic
Season/Partials/Groups & Hospitality Tickels
Jack Lensky e 407-916-2949

Rollins College
Crummer Graduate School of Business
Home of Florida’s #1 MBA
Jacqueline Brito e 407-628-6320

OFFICE EQUIPMENT/SERVICES
DEX imaging
Copiers, Printers, Scanners
& Document Management
Michelle Nichols e 407-294-4116

Insta-Shred, LLC
Onsite Mobile Document Shredding Service
Brian Ouellette ® 407-648-9007

TBG Conferencing
Audio & Web Conferencing Solutions
John Markey  888-783-4002

The Computer Warehouse
Special Toner Promo for OCBA
Jim Novak e 407-756-5787

Shredder Experts
Document Desiruction Company
Joe Hursh e 407-388-2800
Sir Speedy Printing
and Marketing Services
Serving Central Florida since 1980
Please contact us at ® 407-423-2051

The business listed herein (the “Vendors”) are not
affiliated with the Orange County Bar Association
(OCBA) and shall not under any circumstances

be deemed to have any authority to act on behalf
of the OCBA. The OCBA does not make, and
expressly disclaims, any warranty, representation,
responsibility, or guarantee as to (a) the quality or
suitability of the Vendors, their products, or services,
and (b) the duration or validity of any discount or
other promotion offered by any of the Vendors.
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RECENT SUPREME

Bobby v. Van Hook, 130 S. Ct. 13 (2009) (decided 11/09/09)
unanimous Court sided with the state of Ohio that Mr.
Van Hook did receive effective assistance of counsel during

the penalty phase of his trial in wherein he received the death

penalty. This case includes an interesting discussion on the
evolution of the ABA guidelines for effective assistance of
counsel in capital cases and what role those guidelines should
play in setting the bar for what is effective assistance of counsel.

Wong v. Belmontes, 130 S. Ct. 383 (2009) (decided 11/16/09)
Another unanimous Court sided with the state of California

that Mr. Belmontes did receive effective assistance of counsel
during the penalty phase of his trial wherein he received the
death penalty. Defense counsel had presented a limited amount
of mitigation evidence because there was a risk of opening the
door to evidence that Belmontes had committed a prior murder.
Avoiding the discussion of whether the attorney had deviated
from what was reasonably expected in an attorney’s performance,
the Court sided with California that the decision did not
prejudice the outcome of the penalty phase. The additional
mitigation evidence that was proposed would have opened the
door to the prior murder. Considering this new aggravating
evidence in the context of the new mitigating evidence, the
Court held that it could not be said that the outcome of the
penalty phase would have been any different.

Porter v. McCollum, 130 S. Ct. 447 (2009) (decided
11/30/09)
In Porter v. McCollum, a unanimous Supreme Court chastised
the Florida Supreme Court for its unreasonable application
of Strickland to Mr. Porter’s claim of ineffective assistance of
counsel during his death penalty sentencing proceedings. His
attorney failed to interview family members, failed to attempt to
secure school and military records,
g and failed to present mental health
mitigation. While the Florida
! Supreme Court did not find that
the two days of mitigation evidence
unearthed during Mr. Porter’s
habeas proceedings would have had
| a reasonable chance of changing the
outcome of the sentencing hearing,
the entire Supreme Court disagreed.
Some of the facts not presented at
the original sentencing included an
abusive childhood at the hands of
his father and heroic performances
during two particularly viscous
battles in the Korean War that
likely left him diagnosed with post
~ traumatic stress disorder (PTSD).

S8 Michigan v. Fisher, 130 S. Ct. 546
i (2009) (decided 12/07/09)
he application of the “exigent
circumstances” exception to
the warrant requirement was at
issue in Michigan v. Fisher. Officers
| responded to a call regarding a
! disturbance and found a car with
| damage to it, along with property
damage apparently caused by the car
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and a blood trail leading from the hood of the car to the house.
Inside they saw an apparently very agitated Mr. Fisher throwing
things presumably at someone else, and he was apparently the
source of the blood trail. He had also barricaded himself inside
with a couch. When an officer pushed the door ajar to come
inside, Mr. Porter responded by aiming a long barreled gun at
the officer which resulted in a criminal charge being filed against
him. At issue was whether the officer’s observation of the gun
being pointed at him should be suppressed as the result of an
unlawful entry into the home without a warrant. The Court
decided that it was a rather straight forward application of the
“exigent circumstances” exception recently addressed in Brigham
City v. Stuart, 547 U.S. 398 (2006) (emergency aid exception).
Justice Stevens, joined by Justice Sotomayor, dissented primarily
under the reasoning that it was a factually intensive analysis
which the trial court had to engage in and that the evidence was
not compelling enough to show that the lower court’s decision
was unreasonable.

Beard v. Kindler, 130 S. Ct. 612 (2009) (decided 12/08/09)
Aj issue in Beard v. Kindler was whether a Pennsylvania state
aw which allowed a trial court discretion to dismiss a capital
murder defendant’s post-conviction claims because he escaped
from custody was an adequate state ground to prevent a federal
court from entertaining a federal petition for habeas corpus.
Both parties agreed that discretionary state statutes such as
Pennsylvania’s do not automatically make the statute inadequate
under the “adequate state ground doctrine.” So, without dissent,
Chief Justice Roberts delivered the Court’s opinion that the state
law properly granted the state court such discretion. Justice
Kennedy wrote a separate concurring opinion to which Justice
Thomas joined. The main rationale was that judicial discretion
is a good thing in these areas and that a contrary holding would
encourage state legislatures to take away such judicial discretion.

McDaniel v. Brown, 130 S. Ct. 66 (2010) (decided 01/10/10)
A- unanimous Court reversed the Ninth Circuit Court of
ppeals which had held that no rational trier of fact
could have found proof of Brown’s guilt beyond a reasonable
doubt. Mr. Brown had been convicted of raping a nine-year-
old neighbor. There were some conflicts in the testimony, but
there was also DNA evidence that matched Mr. Brown’s DNA
profile (to some extent). Complaints about the reliability of
the DNA evidence began with his post-conviction attack on
his attorney’s effectiveness, rather than at trial. When those
attacks failed, he turned to the federal courts and, rather than
making the typical insufficiency of evidence arguments, he again
argued that Nevada’s DNA evidence was unreliable and should
not be included in the analysis of whether what the jury heard
was sufficient to convict him. The District Court accepted his
arguments, as well as a new defense DNA expert report (Mueller
report) generated eleven years after his trial, and granted habeas
relief. In turn, the Ninth Circuit Court of Appeals affirmed
and held that the admission of the government’s DNA results
violated his right to due process and that when considering
the remaining evidence against Mr. Brown, the evidence was
insufficient for a conviction. The Supreme Court held that
while parts of the statistical portion of the government’s DNA
expert’s testimony may have been misleading, the evidence was
still sufficient when held under the proper light of evaluating the
evidence in a light most favorable to the government. Justice
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Thomas wrote a concurring opinion, joined by Justice Scalia,
which that the Court wasted its energy spending so much

time arguing “even if” Mr. Brown had presented his defense
expert at trial it wouldn’t have mattered because the proper
standard was simply to evaluate whether what was presented at
trial was sufficient or not. This case is a must read for people
handling DNA in criminal cases, particularly the part about the
“prosecutor’s fallacy.”

Smith v. Spisak, 130 S. Ct. 676 (2010) (decided 01/12/10)
In another death penalty case, the Court addressed whether

the jury instructions unconstitutionally required the jury to be
unanimous about a mitigating factor before considering it in its
analysis versus the aggravating factors in favor of the death penalty.
Only Justice Stevens disagreed with Justice Breyer’s opinion
for the Court that the instructions given did not make the jury
believe that was what was required. In his concurring opinion,
however, Justice Stevens viewed the error as harmless given the
entire context of the record. In Mr. SpisaK’s second claim, that
his counsel was ineffective during his penalty phase closing
argument, the entire Court agreed that no matter how bad the
argument was, and the portions recounted are very bad, it would
not have had any reasonable probability of affectlng the outcome

; of the sentencing proceeding.

Unfortunately for Mr. Spisak, the
only thing worse than his attorney’s
sentencing phase argument were
the facts, most of which came from
his own mouth.

Presley v. Georgia, 130 S. Ct.
721 (2010) (decided 01/19/10)
he Court granted a petition
for writ of certiorari and
reversed the Supreme Court of
Georgia. Mr. Presley’s uncle was
in the courtroom during “trial
call” and was asked to leave by
the trial judge to make room for
. potential jurors for jury selection.
Apparently jury selection in
DeKalb County, Georgia, is
g performed like it is here in the
Ninth Circuit — the gallery for
the public is turned into the
group voir dire seating section.
Mr. Presley objected and did not
offer any alternative to the judge
closing the courtroom to the
public. While the Supreme Court
of Georgia found fault with him
for not providing the trial court
alternatives, the United States Supreme Court did not. A trial
court must consider all reasonable alternatives to closure even if
there is an overriding interest in closing voir dire to the public,
which the Court was far from being convinced of as well. Justice
Thomas dissented from the opinion, joined by Justice Scalia,
writing that the case should not have been summarily disposed
of in the Court’s granting of certiorari. They questioned whether
it is so firmly established that jury selection is a part of the Sixth
Amendments “public trial.”

Wellons v. Hall, 130 S. Ct. 727 (2010) (decided 01/19/10)
Easily the most curious of the death penalty cases this term,
this case has at the center of its controversy some chocolate
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covered genitalia being exchanged between the judge, bailiff,
and jury. The Georgia Supreme Court affirmed his conviction
and death sentence. His counsel had only learned of the gift
exchange after the trial and had no record to present to the
Georgia Supreme Court on the issue. He sought habeas relief in
state court and moved to develop evidence, but his request was
denied under the principle of res judicta. The Federal District
Court and the Eleventh Circuit Court of Appeals subsequently
ruled his federal habeas requests for relief were procedurally
barred. The Supreme Court granted certiorari, vacated the
judgment, and remanded the case on the belief that it was
reasonable to think that the lower court would reach a different
decision based upon a recently decided case, Cone v. Bell. Cone
held that federal courts are not procedurally barred from hearing
habeas petitions just because a state court denies relief on the
grounds of 7es judicata. Justice Scalia’s dissent, in which Justice
Thomas joined, urges that because the lower court also decided
the case on the merits that Wellons was not entitled to habeas
relief. Justice Alito, joined by Chief Justice Roberts, filed a
separate dissent but also stressed that the Eleventh Circuit was
explicit in stating that it found no merit to the habeas claims
and that “GVR,” granting certiorari, vacating the judgment,
and remanding was the inappropriate thing to do. The Court’s
counter to the dissent was that because the lower court felt it
was procedurally barred from granting relief, perhaps it had
not considered that while granting habeas based on the limited
record and that maybe it should have granted an evidentiary
hearing to allow Wellons to develop a record for habeas relief.

Wood v. Allen, 2010 WL 1006147 (U.S. 2010) (decided
01/10/10)

0od v. Allen involved the relationship between 28 U.S.C.

2254(d)(2) and 28 U.S.C. 2254(e)(1), two sections of
a statute regarding the federal standard of review for factual
determinations made in State habeas corpus proceedings.
However, Justice Sotomayor, writing for the Court, held that
the Court need not reach the issue of the relationship of those
two sections because even under the lesser burden presented by
section (d)(2) the record did not support that the state court’s
decision to reject his habeas claim had been “based on an
unreasonable determination of the facts.” At issue was the state
court’s decision that trial counsel’s decision not to present mental
health mitigation evidence during the penalty phase of a death
penalty case was a strategic choice. Justice Sotomayor, as well as
the Chief Justice and Justices Scalia, Thomas, Ginsburg, Breyer
and Alito, decided that the state court’s decision had not been
unreasonable. The Court also found that Wood’s petition for
certiorari did not raise the issue of whether this strategic decision
was reasonable, so they did not address that issue. Justice
Stevens, writing for himself and Justice Kennedy, dissented,
arguing that the record did not support an adequate enough
investigation into Mr. Wood’s mental health mitigation issues to
reasonably conclude that his counsel made a strategic choice to
not use it.

Wilkins v. Gaddy, 130 S. Ct. 1175 (2010) (decided 02/22/10)
In another per curiam opinion, the Supreme Court granted
certiorari and reversed the lower appeals court in Wilkins
v. Gaddy. Mr. Wilkins had filed a claim against a corrections
officer, Mr. Gaddy, under 42 U.S.C. 1983, claiming his civil
rights were violated by the beating he received from Mr. Gaddy
while he was working as a corrections officer. The U.S. District
Court had dismissed his claim because his injuries were “de
minimis.” However, the Court held that under Hudson v.
continued page 26
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Supreme Court
continued from page 25

McMillian, 503 U.S. 1 (1992), the issue was not the extent

of the injury but rather the nature of the force used. Justice
Thomas, joined by Justice Scalia, concurred in the decision but
expressed that they felt Hudson should be overturned.

Thaler v. Haynes, 130 S. Ct. 1171 (2010) (decided 02/22/10)
In still another per curiam decision, the Court held that Batson
does not require a trial judge to
personally observe the demeanor an

. attorney describes when offering a
race/gender neutral explanation for
his or her peremprory challenge. In

B this particular case, one trial judge had
" presided over the actual voir dire, and
\ then a second presided over the jury
selection process after questioning was
completed.

¥ Florida v. Powell, 130 S. Ct. 1195
(2010) (decided 02/23/10)
In 2008, the Florida Supreme Court
held that telling a suspect that he had
| the right to consult with a lawyer
“before” questioning and he could
* invoke that right, among the other
| Miranda rights, at any time “during”
| questioning was not adequate enough
under Miranda for conveying that a
suspect has the right to consult with a
lawyer “during” questioning. Justice
Ginsburg wrote for the Court that the
warnings given to Mr. Powell were
adequate enough for conveying the
Miranda right to consult with a lawyer
during questioning and that it was
1 not misleading to tell a suspect that he
had the right to consult with a lawyer prior to questioning and
that he could exercise that right later during questioning. She
was joined by Chief Justice Roberts and Justices Scalia, Kennedy,
Thomas, Alito, and Sotomayor. The Court also held that the
Florida Supreme Court’s decision did not rest independently on
a similar provision in our state constitution, Article I, Section 9.
Justice Breyer agreed with the Court on that point, but disagreed
on the merits of whether the Miranda warnings were adequate.
Justice Stevens dissented on both the question of whether
there were independent state grounds and on the merits of the
Miranda warnings.

This is what Mr. Powell was informed of prior to questioning:

You have the right to remain silent. If you give
up the right to remain silent, anything you say
can be used against you in court. You have the
right to talk to a lawyer before answering any
of our questions. If you cannot afford to hire a
lawyer, one will be appointed for you without
cost and before any questioning. You have the
right to use any of these rights at any time you
want during this interview.

Therefore, law enforcement and defense attorneys should still be
prepared to see whether the Florida Supreme Court will return to
the issue of whether Miranda warnings like the one above meet the
standards of the Florida Constitution at Article I, Section 9.
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Maryland v. Shatzer, 130 S. Ct. 1213 (2010) (decided
02/24/10)

he issue in Maryland v. Shatzer was whether or not a suspect

being “released” back to the general prison population
after an attempted interrogation qualifies as a break in custody
under Edwards thereby allowing the government to reinitiate
questioning at a later time without violating Miranda. The
Court, in an opinion written by Justice Scalia, held that being
released back into “general population” is a break in “Miranda
custody” as long as the incarceration is the punitive portion
of a sentence as opposed to pre-trial detention. The Court
further held that fourteen days is the black and white line for
how long this break in “Miranda custody” must be before the
government may reinitiate questioning after someone invokes
his Miranda rights. Justice Thomas concurred with the decision,
but disagreed with the arbitrary fourteen-day rule imposed by
the Court. Justice Stevens also concurred in the judgment, but
he rejected the fourteen-day rule on different grounds. He felt
as though it ignored other important factors such as whether or
not an indigent defendant, who was promised a lawyer in his
first round of Miranda warnings, may feel that he was lied to
if questioning resumes fourteen days later without having been
given a lawyer. In explaining his rationale for agreeing with the
decision, he points out that surely after
two and a half years, the length of time
between interrogations in this case, that
Mr. Shatzer had to realize that an attorney
was not coming.

Johnson v. United States, 130 S. Ct.
1265 (2010) (decided 03/2/10)
Mr, Johnson was subjected to
enhanced sentencing in federal
court for having been previously
convicted of three “violent” felonies. At
issue was whether or not a conviction
under Florida law for the felony of
battery with a previous battery conviction
is a “violent” felony under federal law.
Since nothing in the record indicated
whether the felony battery was based
upon intentionally causing bodily harm
to another person or intentionally
striking another person against his or her
will or intentionally touching another
person against his or her will, the Court
assumed the last, least violent, option
under the disjunctive language in the
statute. Justice Scalia, again writing for
the Court, held that touching another
person against his will did not meet the
definition of “physical force” for making a
prior conviction a violent felony. Interestingly, the dissent came
from two of the other more conservative members of the Court,
Justices Alito and Thomas, who disagreed with the Court’s
exclusion of the typical common law meaning of misdemeanor
battery from the meaning of “physical force.” They took the
position that the Court had unjustifiably read into the statute a
requirement of “violent force.”

Bloate v. United States, 2010 WL 757660 (U.S. 2010)
(decided 03/8/10)
tatutory interpretation was at issue in Bloate v. United States.
Specifically, the question was whether or not the defendant’s
request for more time to file pretrial motions triggered an
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automatic extension of time under one
part of the statute or if the defendant’s
request for more time could only extend
the time for a speedy trial if the district
court made specific findings as required
by another portion of the statute. Justice
Thomas, joined by Chief Justice Roberts
and Justices Stevens, Scalia, Kennedy,
Ginsburg and Sotomayor, made up the
majority. They held that a defendant’s
request for more time to file pretrial
motions does not trigger an automatic
extension of time under the act (18

U.S.C. 3161(h)(1)), but rather, the

President’s Message
continued from page 3

that the future and continued success

of the OCBA is in good hands. I have
also experienced three outstanding so-
cial events presented by our sponsors

and organized by our Social Committee
Co-Chairs, Bill Umansky and Shayne
Thomas, with the fourth event, the an-
nual Poker Tournament, yet to come.
Each event has drawn a different group
of OCBA members, but those that have
attended have enjoyed a great night of
fellowship. And then there was this past
month’s Kentucky Derby Party, which
was not the OCBA Gala. While it took a
great amount of courage to depart from
the annual theme for just one year and an
even greater amount of work to organize,
our Committee Chair Kim Webb and her
sidekick Jacquelynne Regan both pulled
off an incredible event that was truly
memorable and unique. Given the state
of our economy the turnout and response

was fantastic as we raised some funds for
the OCBA Foundation.

Finally, I could not have accomplished
any of the things I set out to accomplish
this year without an abundance of faith:
faith in God that my commitment to

the organization would lead to a greater
good. Faith in my fellow colleagues that
they would continue to represent us well
and defend and prosecute their client’s
matters with professionalism and dignity;
faith in the judges that administer our
overburdened judicial system and faith
that they would dispense justice without
prejudice or malice; faith in my partners
at Marchena & Graham that they would
continue to support me in this enduring
endeavor; faith in my friends and fellow
members on the Executive Council that
they would contribute whenever I needed
their assistance; and, above all else, faith
in the support and love from my family
regardless of the number of e-mails or
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district court must make specific findings
as required by a separate portion of the act
(18 U.S.C. 3161(h)(7)). If you are not
familiar with the differences between the
federal speedy trial rules and Floridas, this
case is very illustrative of the differences.
Part of the Court’s holding relies on the
fact that it is not just the defendant’s right
to speedy trial, but also the government’s
and the public’s. According to the Court,
by automatically counting a defendant’s
request for more time to file pretrial
motions, a defendant could frustrate

the government’s and public’s right to

phone calls that had to be made to get the
job done. I thank you once again for giv-
ing me the opportunity of a lifetime and
I wish our incoming OCBA President,
Frank Bedell, continued success in the
coming year.

A Few Final Announcements

This past year I have been invited to par-
ticipate in the 2010 Commission to Im-
prove the Civil Justice System led by past
OCBA President David King. The work
of this committee, I feel, will be vital to
helping streamline some efficiencies in our
courtrooms and to provide some invalu-
able input to the system. Much like the
Bench-Bar Conference this year brought
our judiciary and the OCBA a little closer
together, this Commission will also help
us bridge that gap by voicing our recom-
mendations which will hopefully result in
some meaningful changes. But, we need
your input. In the coming weeks please
take about ten minutes to complete a
survey that will be sent to you and give us
your opinions on the state of the judiciary
and the clerK’s system. Without your in-
put, change will not be as effective. Please
take a short break and complete that sur-
vey when it comes in.

Also, this year the Florida Bar Founda-
tion is renewing its Fellows Campaign in

Orange County. The Fellows program is

a speedy trial on the merits. Justice
Ginsburg filed a separate concurring
opinion highlighting
yet another interesting
division in the Court
this term. Justice Alito
was joined by Justice
Breyer in his dissent.
Will Jay is a Board
Certified Criminal Trial
Attorney with Carsten &

: Ladan, PA. He has been a
member of the OCBA since 1996.

one which asks our Florida Bar members
to make a modest $1,000 contribution
over a five-year period or less and for
young lawyers over a ten-year period or
less. The Florida Bar Foundation is the
steady source of income that supplies the
Legal Aid Society with a good portion of
the funds not generated from our in-lieu
of service fees so that our full-time pro
bono attorneys can do great things in our
community. The Foundation provides the
auditing and evaluation of legal aid orga-
nizations statewide so that they can be ac-
countable and efficient in the eyes of their
members. Moreover, the Foundation
serves the entire state but is headquartered
here in Orlando not in Tallahassee. Sur-
prisingly, out of the nearly 3,000 OCBA
members only 119 are currently Fellows.
As we welcome in a new Florida Bar
President in the next month, Mayanne
Downs, and only the fourth from Central
Florida, I would encourage you to at-
tend our reception to be held on June 16,
2010, at 5:30 p.m. at the OCBA Offices
and support our Florida Bar Foundation.
For more information, you can contact
me even after I become a Past President at
woodyocba@aol.com.

Woody Rodriguez is a partner with

Marchena & Graham, P A. He has been a mem-
ber of the OCBA since 1998.

MARKETING SEMINAR & WORKSHOP

Program includes: “The 3 Biggest Mistakes Lawyers Make in Building Their Law
Practice” & How to Develop a Meaningful Marketing Program for your Practice.

@ THE ORLANDO MARRIOTT DOWNTOWN,
Thursday June 3" 1:30 - 4:45
Cost is $369. Limited to 20 participants.

FOR MORE INFORMATION & REGISTRATION, VISIT:
www.PracticeBuildingforLawyers.com

Approved for 3.5 CLE hours by Florida Bar Association, course # 1606-0
NOTE: No secondary products or services are sold at the seminar or workshop!

www.orangecountybar.org
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New Regulations from The Florida Bar e Lawyer Regulation e Advertising Rules

Guidelines for Lawyer and Law Firm

Approved by The Standing Committee on Advertising (January 1, 2010)

ffective July 1, 2010, lawyer and law firm websites

must comply with the general lawyer advertising

requirements set forth in Rule 4-7.2, Rules
Regulating The Florida Bar. Although websites must comply
with these requirements, they are not required to be filed with The
Florida Bar for review. Rule 4-7.8(f), Rules Regulating The Florida
Bar. The Florida Bar Board of Governors has adopted a policy that The
Florida Bar will not accept voluntary filings of the entire contents of a
lawyer or law firm website, although staff of the Ethics and Advertising
Department will respond to specific questions involving a specific

phrase or image to be included on a website. To make such an inquiry,
please call the Ethics and Advertising Department at (800) 235-8619.

Many law firm websites may contain information that is prohibited
by the lawyer advertising rules, such as testimonials or endorsements
from clients and others, past results of the law firm, and statements
characterizing the quality of legal services (for example, the firm offers
high quality legal services, or excellent legal services).

The Standing Committee on Advertising has determined that a

lawyer or law firm can create a portion of the website which contains
information that can be provided only at the request of a prospective
client, and is therefore not subject to the lawyer advertising rules

under Rule 4-7.1(f). Testimonials and endorsements, past results,

and statements characterizing the quality of legal services may be
included in such a section if the information provided is truthful and
not misleading, either by itself or in the context in which it is given. If
testimonials or past results are provided, sufficient information about
the matter also must be provided to allow the consumer to evaluate the
testimonials or results. Testimonials and past results may be included
only with the informed consent of the client to which the matter relates
(see Rule 4-1.6(a), Rules Regulating The Florida Bar). In order to be
considered information that is given at the request of a prospective
client, the information must be accessible only after viewing a
disclaimer page and making an affirmative acceptance that the viewer
has received the disclaimers provided below.

The disclaimer page must clearly and prominently indicate the
following:

sthe type of information that will be viewed;

sthat the information is not reviewed or approved by The Florida Bar;

*if past results are provided:

ethat a prospective client’s facts and circumstances may differ
from the matter in which results have been given;

ewhether all results are provided;

ethat the results are not necessarily representative of results

obtained by the lawyer; and

ethat every case is different, and each client’s case must be
evaluated and handled on its own merits;

*if testimonials are provided:

ethat a prospective client’s individual facts and circumstances
may differ from the matter(s) in which the testimonials are
provided;

ewhether testimonials of all clients are provided; and

ethat the testimonials are not necessarily representative of all
clients’ experience with the lawyer.

On the disclaimer page, the viewer must acknowledge receipt of the
information before being given access to pages with information
including past results, testimonials, or statements characterizing

the quality of legal services. The lawyer should not require that
viewers provide information about themselves in order to access

the information. Lawyers may use a disclaimer page, a pop-up, or
any other technological mechanism as long as the above guidelines
are followed, and the above information cannot be accessed
without viewing the disclaimer page and making an affirmative
acknowledgement of receipt of the disclaimer. For example, the website
must be set up in such a way that the above information cannot be
viewed as a result of a general search engine or site search without
displaying the disclaimer page each time.

Alternatively, lawyers may provide a section of the website in which a
viewer, at the viewer’s option, may provide contact information and
make a specific acknowledgement that the viewer would like to receive
specific information about the lawyer or law firm. After receipt of the
contact information and acknowledgment, the lawyer or law firm may
send the viewer information by either e-mail or regular U.S. Mail, as
long as the information is truthful and not misleading, either by itself
or in the context in which it is given. The lawyer or law firm must
provide the same disclaimers to the recipient and follow the same
guidelines noted above.

SAMPLE DISCLAIMER PAGE

If you are interested in viewing information about the lawyer/firm’s past results and testimonials about the lawyer/firm, please read
and acknowledge the information below. The information in this section contains information about the lawyer/firm’s past results,
testimonials about the lawyer/firm, and statements regarding the lawyer/firm’s quality [Note to Lawyers: you must also list the
category of any other information provided that is not otherwise in compliance with Rule 4-7.2 here]. The information has
not been reviewed or approved by The Florida Bar.

You should know that:

The facts and circumstances of your case may differ from the matters in which results and testimonials have been provided. 4
All results of cases handled by the lawyer/firm are not provided and not all clients have given testimonials.

The results and testimonials provided are not necessarily representative of results obtained by the lawyer/firm or of the experience
of all clients or others with the lawyer/firm. Every case is different, and each client’s case must be evaluated and handled on its
own merits.

I acknowledge that I have read and understand the above information and would like to view the information. [hypertext link to
the additional information]

I do not want to view the information. [hypertext link to home page of website]
[Note to Lawyers: the viewer must check each box in order to reach the additional information on the website.]
[Revised: 03-11-2010 ]
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On March 30, the Solo & Small

Firm Committee presented

Local Resources. }“Whac Brery Auomey Needs
Local COmmitment to Know: Marketing to Maintain

Anita L. Lohman, CFA | 4 M&I Bank and Westlaw.

Anita Lohman recently joined PNC
Wealth Management as a Vice President
and Senior Investment Advisor. She
has spent almost 30 years working
_inthe financial services industry and
| the past 20 years managing stock and
bond portfolios for clients. She has
helped both high-net-worth clients and
institutions achieve their financial goals.

Trust Accounts,” sponsored by

Prior to joining PNC, Anita was a Senior Portfolio Manager
and Principal of Capital Management Associates, and the
Regional Managing Director for SunTrust Personal Asset
Management, where she managed the investment staff in
the North and Central Florida regions with approximately
$4 billion in assets under management. During this time,
she personally managed approximately $200 million for
individual clients.

Anita received her BA in Economics from Rollins College
and earned the Chartered Financial Analyst designation in
1995. She is a member of the CFA Institute and is a past

president of the CFA Society of Orlando.

& PNC

©2010 The PNC Financial Services Group, Inc. All rights reserved. ADV PDF 0410-092

KANE & ASSOCIATES i
BUSINESS VALUATIONS
FORENSIC ACCOUNTING

# Divorce % Business Damages % Litigation Support
# Shareholder Disputes % Expert Testimony

www.kane-cpa.com

670 W. Fairbanks Avenue, Winter Park
(407) 644-6066
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New
Members

Regular

Sean M. AFFLECK

Butler ¢ Hosch, PA.

3185 S. Conway Rd., Ste. E
Orlando, FL 32812
407-381-5200

Christopher E. BROWN
The Health Law Firm

1101 Douglas Ave.
Altamonte Springs, FL 32714
407-331-6620

Carol J. CHRISMAN

Carol J. Chrisman, Esq.
8842 Villa View Cir., Ste. 107
Orlando, FL 32821
407-443-4068

Jeffrey B. CLARK
Division of Administrative
Hearings

1230 Apalachee Pkwy
Tallahassee, FL 32301
850-488-9675

Hector M. DE JESUS
The Law Firm of

de Jesus & Cupill, PA.
234 S. Volusia Ave
Orange City, FL 32763
386-228-9967

Jimmie D. GENTLE
Longwell & Gentle, PA.
189 S. Orange Ave., Ste. 900
Orlando, FL 32801
407-426-5757

Scott M. GOLDBERG

Hetz, Jones ¢ Goldberg, LLC
1000 Universal Studios Plaza
Bldg. 22A, Ste. 206
Orlando, FL 32819
407-210-6588

John E.LEIGHTON
Leighton Law, PA.

121 S. Orange Ave., Ste. 1150
Orlando, FL. 32801
888-395-0001

Chris L.LEON

Hill, Adams, Hall

and Schieffelin, PA.

1030 W. Canton Ave., Ste. 200
Winter Park, FL 32789
407-628-4848
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Gary D.LIPSON
Winderweedle, Haines,
Ward ¢ Woodman, PA.
390 N. Orange Ave., Ste. 1500
Orlando, FL 32801
407-423-4246

Andrea N. MOSLEY
Community Legal Services
of Mid Florida

122 E. Colonial Dr., Ste. 200
Orlando, FL 32801
407-841-7777

Melly D. NORTHCUTT
HAMMER

Fifth District Court of Appeal
300 S. Beach St.

Daytona Beach, FL 32114
386-947-1545

Natasha W. PERMAUL
City of Orlando Police
Department

100 S. Hughey Ave.
Orlando, FL 32801
407-246-2464

Melissa S. SECRIST

Cole, Scott ¢ Kissane

1900 Summit Tower Blvd.
Ste. 750

Orlando, FL 32810
321-972-0015

Jennifer M. SMITH
FAMU College of Law
201 Beggs Ave.
Orlando, FL 32801
407-254-3256

Wendy S. SMITH

The Morsch Law Group
2425 Lee Rd.

Winter Park, FL 32789
407-645-3232

Jonathan C. SQUIRES
Akerman Senterfitt

420 S. Orange Ave., Ste. 1200
Orlando, FL 32801
407-423-4000

Jerry HTRACHTMAN
Jerry H. Trachtman, PA.
1735 W. Hibiscus St., Ste. 300
Melbourne, FL 32901
321-723-8281

David H. TREVETT

Law Offices of Trevett

and Bonham, PL.

10437 Moss Park Rd., Ste. C
Orlando, FL 32832
407-802-1060

Hendrik UITERWYK
Abrahamson & Uiterwyk
900 W. Platt St.

Tampa, FL 33606
813-222-0500

F. Ryan WATERS
GrayRobinson, PA.

301 E. Pine St., Ste. 1400
Orlando, FL 32801
407-843-8880

Robert M.\WYKO

Cole, Scott ¢ Kissane, PA.
1900 Summit Tower Blvd.
Ste. 750

Orlando, FL 32801
321-972-0000

Catherine E. YORK
Legal Aid Society
100 E. Robinson St.
Orlando, FL 32801
407-841-8310

Judiciary

Hon. Charles M. HARRIS
Senior Judge, Fifth District
Court of Appeal

300 S. Beach St.

Daytona Beach, FL 32114
386-255-8600

Hon. Janet . MAHON
Social Security
Administration

3505 Lake Lynda Dr.
Orlando, FL 32817
407-380-2345

Hon. Joseph A. ROSE
Social Security
Administration

3505 Lake Lynda Dr.
Orlando, FL 32817

Associates

Rodney M. KEYS

Rodney M. Keys, Attorney
5458 Hoffner Rd., Ste. 302
Orlando, FL 32812
407-275-3559

Maddge B. PENTON

Law Office of

J. Christopher Norris

300 S. Orange Ave., Ste. 1275
Orlando, FL. 32801
407-648-0123

www.orangecountybar.org

Philip A. STILES

Kavfman, Englett & Lynd, LLC
111 N. Magnolia Ave.

Ste. 1500

Orlando, FL 32801
407-513-1900

Affiliates

Lucy G.BARRETT

The Law Offices

of Heather C. Kirson, PA.
801 N. Magnolia Ave.
Suite 204

Orlando, FL 32803
407-422-3017

Dedra L. CURTIS
LegalOne Partners,
Incorporated

1004 Delridge Ave.
Orlando, FL 32804
407-601-3966

Toni L. GILBERT
Colling, Gilbert, Wright
¢ Carter

801 N. Orange Ave.
Orlando, FL 32801
407-712-7300

Jennifer JOHNSON

Cross, Fernandez & Riley
201 S. Orange Ave., Ste. 800
Orlando, FL 32801
407-841-6930

Michelle G. KRAKAR
Roetzel ¢ Andress

420 S. Orange Ave., 7th Flr.
Orlando, FL 32801
407-245-2447

Libertad MALDONADO
The Vega Law Firm

21 S. Clyde Ave., Ste. 9
Kissimmee, FL 34741
407-344-9393

Law Students

Patricia A. BOWDEN
Barry School of Law
740 Hempstead Ave
Orlando, FL 32803
321-285-1666

Christopher ). CASTILLO
FAMU School of Law

1905 S. Kirkman Rd., # 538
Orlando, FL 32811
813-220-9565
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Vanessa M. COTTO

Barry School of Law

322 Fieldstream West Blvd.
Orlando, FL 32825
321-663-8806

Aaron E. EAGAN

Barry School of Law

802 Suwanee Ct.
Maitland, FL 32751-4582
407-670-5078

Edward A. ELKINS
Barry School of Law
1005 Carvell Dr.
Winter Park, FL 32792
407-279-1231

Amanda C. GRIFFIN
Barry School of Law
3423 Wilshire Way Rd.
Orlando, FL 32829
304-276-1723

Abigail NIEBCH
FAMU School of Law
201 Beggs Ave.
Orlando, FL 32801
407-319-2264

Vanessa RAMIREZ

Florida Coastal Legal Clinic
Florida Coastal School of Law
8787 Baypine Rd., Ste. 255
Jacksonville, FL 32246
904-680-7782

Kristen L. SMITH

Florida Coastal Legal Clinic
Florida Coastal School of Law
8787 Baypine Rd., Ste. 255
Jacksonville, FL. 32256
904-680-7782

HONEYWELL MEDIATION

& Other Alternative Dispute Resolution Services

What should you look for in a mediator?

An energetic, trusted neutral. Someone who will understand the goals of each party, communicate
clearly with the decision-makers and actively assist all participants to try and find common ground for
resolution. The key characteristic is trust. It is the thus the mediator’s responsibility to earn your trust.
Visit my website: www.honeywellmediation.com to find my online schedule, who I am and

what T offer you and your client who may be seeking success without trial. My unique credentials and experience can be a
useful and valuable added resource in finding resolution to your client’s dispute.

DAN H. HONEYWELL

o Cerfified Circuit Civil Mediator ® Certified Federal Court Mediator @ Board Certified Civil Trial Lawyer ® Panel Member, Mediation, Inc.
Call Honeywell Mediation/Mediation, Inc: Winter Park: 407-647-5155
Orlando-Central Florida: 407-294-7000 ¢ Statewide-National: 800-741-7000

Neutral, convenient conference facilities on Lee Road in Winter Park.
Available anywhere in Central Florida without travel charge.

Phillip W. GUNTHERT
Brownstone, PA.

400 N. New York Ave., Ste. 215
Winter Park, FL 32789
407-843-8083

Kelly A. HOAGLAND

150 E. Robinson St., #2505
Orlando, FL 32801
386-316-6166

Aboubakr MAAROUFI

656 N. Orange Ave., Apt #1304
Oorlando, FL 32801
407-860-6445

Joan K. SALAZAR

5788 Stafford Springs Tr.
Orlando, FL 32829
407-536-1770

Paralegal Students

Luis E. ALBARRACIN
19717 Sheldon St.
Orlando, FL 32833
407-568-4126

Nequosha N. ANDERSON
1524 Atlantis Dr.

Apopka, FL 32703
407-925-8677

Sandra L. DAIVS
Wharton Law Group, PA.
PO. Box 621172
Oviedo, FL 32762-1172
407-365-7193

Isa L. DELGADO
1575 W. Donegan Ave., Apt F
Kissimmee, FL 34741

OCBA Membership Directory

RCL Portrait Design will be at the OCBA from June 14,2010 through June 25,2010 to take your
free professional portrait for publication in the OCBA Membership Directory.

The Directory is one of our most valued member benefits. In fact, many members use

the Directory daily to locate colleagues, put a “face to a name,” and conduct business.
Publishing a current photo, along with your name, firm name, address and contact
information will make the Directory more valuable than ever.

An RCL representative will contact you in the near future to schedule an appointment.
However, feel free to contact RCL directly at 800-580-5562 to schedule your sitting.

All sittings are free of charge, and the photo you select for the Membership Directory
will be published at no charge. RCL will also take additional shots and provide you
with an opportunity to purchase a photo package for your professional or personal
use.

We are pleased to bring you this free member service. RCL has produced professional
portraits for more than 21| state and local bar associations and 22 medical facilities
across the nation.

We look forward to seeing you at the OCBA Center in June.
(For professional photos, appropriate dress is suggested. Ladies: a bold or bright colored long sleeved outfit.
Gentlemen: a dark jacket and tie.)
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Rainmaking 101 ®

Referral Source Interview

Think about this: many of your referral sources are sending business

to other attorneys in addition to what they send you. They may like you, but
for whatever reason, they are spreading the work out to two or three other
attorneys, so you only receive 25% or 30% of their work. In some cases, this is
an appropriate allofment due to your limited areas of specialization - but
In some cases the work is spread out due to other factors.

nfortunately, they may never tell you about these other
l | factors that influence to whom they’ll send work.

Perhaps your turn-around time is too slow. Or maybe
you don’t keep them informed well enough. It could be you
haven’t treated their referrals the way they think you should and
they've gotten negative feedback about your office. Or maybe
you take your referral sources for granted and haven’t thanked
them lately for the clients they send.

A great many attorneys make this same mistake: they ignore the
substantial revenue that their referral sources provide and are
caught off guard when one defects. Have you ever had a referral
source just drop off the radar screen? Someone who used to send
a lot of business, then stopped for some reason? They haven't
moved, died or changed their business model and you don’t
know why the referrals just stopped.

Find out.

And don’t wait until something negative happens. Here’s more
bad news: If you don't take very good care of your referral sourc-
es, someone else will. Competition for referral sources is on the
increase. If you haven’t thought about your referral sources as the
valuable asset that they are, calculate their worth to you, not just

over the course of one year, but over the lifetime of your practice.

One good referral source can send many thousands of dollars
worth of business, sometimes hundreds of thousands of dollars.
If you want them to feel as important as they are, ask their opin-
ions on your practice and how it serves the people they send.

Interestingly enough, an opinion-gathering conversation like this
is useful for far more than just gathering information. It builds
rapport and intimacy. Why? Because, as with all of our strate-
gic interviews, the individuals you ask questions of will come
away complimented that you asked their opinions. From their
perspective, it means you care about them, and value what they
think. It signals that you are paying attention to their needs and
those of their clients. It indicates you are not just taking their
referrals for granted but recognize their importance to your suc-
cess.

To try this for yourself, go out and interview three to five people
who have referred you business in the past. Start out with the
ones you are most comfortable with, just to get your feet wet.
Then specifically target those youd like to receive more business
from in the future. Lead off the conversation with your version
of the following statement:

“I admire and respect the way you do business (or, ’'m
always trying to improve the level of service to our cli-
ents) and I'd like to ask your opinion on something. Is
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there anything I can do to improve
how I handle the clients you send
me?”

The referral source may initially
refuse to say anything negative in
response to this question. Press
them gently by asking first a more
positive question, then moving to
more pointed questions:

“OK. What do you think we do well?” Wait for the
response, then, “Could we improve on any of those as-
pects of the practice?”

Then move to, “Is there anything you suggest I stop
doing, or change completely, about how we deal with
clients?”

Alternately, “What are three things you'd suggest I could
do better?”

It is of paramount importance that you not go into a defensive
posture if any negative comments are made. This will shut down
the flow of information and indicate that you really weren’t open
to constructive suggestions. View any nuggets of information
gleaned from the conversation, whether they be positive or nega-
tive, as very valuable and thank the person for their opinions.
Don’t provide excuses, don’t accuse the referral source of hav-

ing impossible standards, just thank them and say that you’ll

use everything they mention to enhance the level of service you
provide to clients. Nine times out of ten the referral source won't
have anything substandially negative to say, but will just be com-
plimented that you've asked them. This conversation opens the
door to more referrals from that referral source who could be
spreading the work around to other attorneys. Why? Because you
cared enough about their clients to ask these kinds of questions.
And we guarantee you — most of the other attorneys they may be
sending work to, do not.

The power of this strategic conversation

lies in the unique advantage it creates — it
sets you apart from your competition and
increases the likelihood that when that
referral source has a client to send, they
think of you. We call it “Top of Mind
Awareness,” and you can’t succeed without
it. Test this theory for yourself and schedule
an interview as a client development experi-
ment— what do you have to lose?

Mark Powers, President of Atticus, Inc., and
Shawn McNalis, co-authored the recently
published How Good Attorneys Become Great
Rainmakers and are featured marketing writers for
Lawyers, USA and a number of other publications.
To learn more about the work that Atticus does
with attorneys or the Atticus Rainmakers™ pro-
gram, please visit www.atticusonline.com or call
352-383-0490 or 888-644-0022.

Shawn McNalis

the Briefs May 2010Vol. 78 No. 5



Presentation Skills @
for [awyers

The next time you speak to an audience, what do you want them to remember
Do you want them to remember two or three
simple things that will change their future legal situation?
them to remember some simple changes they can make in their employment
Or maybe you just want them to
remember who you are so that they can retain your legal services in the future?

about your presentation?

policies to help avoid needless litigation?

egardless of how valuable your information is or how

szciting your presentation is, you might have some dif-

culties getting your audience to remember everything
you say. According to a recently released report by the Bureau
of Conveniently Made Up Statistics (B.O.C.M.U.S.), after 24
hours, your audience will remember less than a third of what you
said, no matter how well you deliver your presentation. Within
72 hours, they’ll forget that you even spoke to them, and after a
week, they’ll have no memory of ever going to the meeting, lun-
cheon, or conference at which you spoke. Your personal experi-
ences probably backup these made-up statistics. For example,
think back to the last bar luncheon you attended. Do you
remember how many points the speaker presented? Can you
remember the main point of the speaker’s presentation? Do you
even remember the speaker’s name?

Imagine all the hard work that they invested in crafting their pre-
sentation. Yet, you scarcely remember what they talked about.
Now here’s the scary question: How are you going to prevent
your presentation from falling into a similar mental black hole
and vanishing from your audience’s memory as soon as you walk
out of the room?

The harsh reality is that your audience wi// forget almost every-
thing that you say. Even if you karate chop your way through
flaming blocks of ice and juggle chainsaws to back up your main
points, your audience still won’t remember everyrhing that you
say. You can deliver the most phenomenal presentation they've
ever seen, and at most, they’ll only remember two or three major
points. This isn’t a problem with your audience’s intelligence:
You'll face the same limitation regardless of whether you're speak-
ing to a group of high school dropouts or a group of PhD’s.
That’s because we all have a very limited amount of mindspace
to invest in a speaker’s presentation. Everyone’s minds are al-
ready cluttered with “To Do” lists, problems at work, and who
to vote for on American Idol. At any given moment, our minds
are awash with hundreds, possibly thousands, of competing
thoughts, images, and deadlines.

All of those competing thoughts make it difficult for you to
capture a significant portion of their minds, so rather than fight-
ing against your audience’s mental programming, why not adapt
your presentation to match their expected behavior? Rather than
trying to cram ten or fifteen points into your presentation or
asking your audience to remember a half dozen new techniques,
narrow the focus of your presentation.

A good start would be to limit your presentation to three solid,
memorable points. Rather than spending three minutes on fif-
teen different topics, you could invest fifteen minutes on each of
your three most valuable points by reinforcing each major point
with examples, visual aids, and (best of all) — stories. By reduc-
ing the breadth of your presentation and repeating each point
several times (in different ways, to avoid redundancy), you play
into your audience’s mental programming. This helps them re-
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member the main topics of your presentation and makes it easier
for them to remember what you said.

Limiting the scope of your presentation is helpful, but it’s not
enough to guarantee that your audience remembers what you
said. If you really want your audience to remember (and act
upon) what you said, you need to go one step further and give
them a task to accomplish before the end of the day.

For example, let’s say that you're a tax lawyer speaking to the
Rotary group and you want to help your audience lower their tax
burden next year. Even though this is information that your au-
dience is probably desperate to hear, the reality of the situation is
that most of them won’t do anything with the information, be-
cause they’ll file it away in the back of their heads and then for-
get about it. If they’re going to remember what you said and do
something with the information, you need to get them to take
an action step before they go to bed tonight. The action step
should be easy to remember and simple to complete, such as:

*“When you get out to the parking lot, pick up your cell
phone and call your accountant to set up an appointment by
week’s end to review your current tax situation and see how
these three tips I've discussed can improve things for next

»
year.

*“Before you walk out of this room, put a reminder in your
phone’s calendar or in your daily planner to set aside one day
next month to clean out your closet and donate clothes to
Goodwill for a treasure chest of tax deductions.”

*“As soon as you get back to your office, get on your computer
and go to my website to download the free special report, 10
Tax Saving Tips That Most Professionals Overlook. You'll see all
of the strategies I discussed today, as well as three others that
you can apply to this year’s tax return.”

By giving them a compelling assignment to complete before the
end of the day, you'll prod your audience to take action, which
is the best possible way to reinforce your message in their minds.
According to the B.O.C.M.U.S. report, when your audience
members take action, they’re 412% more likely to remember
your presentation, and will remember it 174% longer than
normal. If you can get them to take action, your message will
be burned into their brains. And that’s exactly why you need to
take action right now. Before you turn this page, take out a sheet
of paper and write down, word-for-word, the specific task that
you'll ask your audience to perform in your next presentation.
Congratulations on becoming a better presenter — you just gave
everyone a reason to remember what you'll say.

2010 © Elliott Wilcox - All Rights Reserved

Elliott Wilcox is the editor of Trial Tips Newsletter. To get your free
copy of his special report,“How to Successfully Make & Meet Objections,’
visit www. Trial Theatercom
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’ I Yhe Orange County Bar
Association (OCBA)
Paralegal Section is

comprised of paralegals and

legal assistants. This Section
has as its stated mission, “to
provide leadership, promote
the professionalism and certi-
fication of paralegals, encour-
age and acknowledge profes-
sional development, promote
global affiliations with other
professional associations, and
provide enriching networking
opportunities.” The OCBA

Paralegal Section recently ex-

hibited its strong commitment

to professionalism by giving
very generously of its time and

The OCBA Paralegal Section held a safety instruction workshop
at the OCBA in March. Training was presented courtesy of the
Orlando Police Department, and Curtis Protective Services
donated pepper spray to attendees.
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resources to the success of the
Pathiways In Law Program in
redognition of Law Week.

A critical mission of the legal
profession is to provide legal
education and awareness to
our citizenry. Legal education
is especially vital to our youth.
The Pathways in Law Program,
Co-chaired by Circuit Judge
Bob LeBlanc and County
Judge Faye Allen, provides a
forum for legal education to a
wide cross section of youth in
our community. This program
gives teens an opportunity to
learn about the legal system,
and the various professionals
within the system, in a posi-
tive manner. An important
component of the program
includes a legal presentation
by the judges which provides
an overview of various career
paths in the legal profession.

This year the Pathways Law
Week event hosted students
from three community centers,
including Hope Community
Center in Apopka, Rosemont
Community Center and the
Parramore Kidz Zone. On
March 30, 2010, approxi-

Hon. Faye L. Allen

mately 20 students from each
center were transported to

the Courthouse for a full day
of learning about the legal
system. The students par-
ticipated in a mock trial and
were greeted by special guest,
Mayor Buddy Dyer, who has
supported this program since
its inception. Judge Wilfredo
Martinez served as the
Presiding Mock Trial Judge in
a realistic version of a trial that
showed the students the dan-
gers of associating with friends
who do drugs. The program
included a jail visit and the
students and chaperones were
treated to a luncheon at the
courthouse.

The OCBA Paralegal Section,
with the enthusiastic support
of President, Lori Spangler,
as well as a number of parale-
gals affiliated with the Central
Florida Paralegal Association
(CFPA) including President,
Nikki Rodeman and Vice-
President and President Elect,
Natalie Colon, assisted in
chaperoning, serving lunch
and escorting the students dur-
ing the jail visit. The students
were thrilled when the parale-

www.orangecountybar.org

gals presented each participant
with a goody bag, making

for a very memorable event.
This involvement is certainly
notable and reinforces the mis-
sion that paralegals have for
community outreach and pro-
fessional development.

For the past three years the
Pathways In Law Program has
enjoyed the support of many
organizations and individu-
als. The generosity and sup-
port of others is critical to

the educational initiatives of
the Pathways Program. Our
partners have included, Judges
of the 9* Judicial Circuit, The
City of Orlando, The Orange
County Bar Association, The
OCBA Foundation, Hispanic
Bar Association of Central
Florida, Paul C. Perkins Bar
Association, The League of
Women Voters and a host of
individuals who volunteer to
staff events and counsel the
students. We look forward to
the OCBA Paralegal Section
and other paralegals partnering
in future Pathways events.
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Center in Apopka, and Rosemont Community Center
participated in the third annual Pathways in Law
program mock trial on March 30, 2010.

Mock Trial with Judge Faye Allen, presiding Judge Wilfredo
Martinez, Mayor Buddy Dyer, and Judge Bob LeBlanc.

Marsh U.S. Consumer Lawyers Professional Liability Insurance

Competitive Rates, N
Easy Transfer Process, MARSH ./
No-cost Liability Consultation | w« e ot

Before you renew your current policy, Marsh U.S. Consumer, a Please visit our Web site to

. . ) . find out more and to start
service of Seabury & Smith, Inc., would like to introduce our the application process at
Professional Liability Insurance Program to the state of Florida. www.proliability.com/lawyer.

Or call Sharon Ecker,
Save time with our no-obligation analysis. We will compare Vice President, Marsh U.S.
Consumer, who has over 20
years of Professional Liability
offer one of the most comprehensive policies in Florida at a very Insurance experience at
1-800-365-7335, ext. 6435.

your current policy coverage at no cost. We think you’ll find we

competitive price.

> Visit www.proliability.com/lawyer to find out more or call 1-800-365-7335, ext. 6435.

CA Ins. Lic.#0633005 AR Ins. Lic.#245544 d/b/a in CA Seabury & Smith Insurance Program Management #48886 (1/10) ©Seabury & Smith, Inc. 2010
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Thursday, May 13, 2010

Slingapours at 18 Wall Street in downtown Orlando
Registration: 5:30 pm (tournament begins: 6:00 pm)
Look for your pals at Slingapours and
enjoy free beer, food, and fast cards!

Individuals:

* Tournament registration fee: $25 per player in advance
($35 per player at the door)

Admission only (non-player): $15 per person

Space is limited so RSVP before the event sells out!

RSVP to bill@thelawman.net.

For more information, contact Bill Umansky.

Sponsored by

BANK
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New Partner
Kevin K. Ross — Foley & Lardner

Shareholder

Benjamin W. Newman — GrayRobinson

Published

Norma Stanley, a partner with Lowndes, Drosdick, Doster,
Kantor & Reed, PA., recently authored Helping Clients
Achieve their Estate Planning Goals in a book titled: Strategies
for Trusts and Estates in Florida.

Dennis Wall’s article outlining Construction-Defect Claims,

A Step-By-Step Guide for Handling a Typical Loss, co-authored
with Mike Latzo of Generali USA, has just been published in
Claims Magazine. He also has published 7he Era of Initiating
Settlement Negotiations: What Is A Liability Insurer to Do?”
published in Insurance Litigation Reporter.

Speaking Engagements

Jacqueline Bozzuto, a partner with Lowndes, Drosdick,
Doster, Kantor & Reed, PA., recently presented Leasing
For Your Entrepreneurial Clients in a community economic
development clinic at Florida A&M University (FAMU)
College of Law.

lan L. Gilden, of Ian L. Gilden, PA., was a requested speaker
on the topic Exploring Legal Issues as part of a comprehensive
program, As Families Grow Older, at Annunciation Catholic
Church in Altamonte Springs.

Melody James, Brendan Lynch, and Crystal Espinosa
Buit, associates with Lowndes, Drosdick, Doster, Kantor &
Reed, PA., participated in a law review seminar tiled Where
Do We Go From Here? Law in the Instant Media Age at Barry
University Dwayne O. Andreas School of Law in Orlando,
Florida on April 10™. The three associates focused on the
burgeoning laws of eDiscovery and Technology.

Drew Sorrell, a partner with Lowndes, Drosdick, Doster,
Kantor & Reed, PA., recently presented Rules of the Internet
Road at Rollins College, Crummer Graduate School of
Business.

Norma Stanley, a partner with Lowndes, Drosdick, Doster,
Kantor & Reed, PA., recently participated in Women: The
Leading Edge of Philanthropy for the Center for Women’s
Philanthropy (CWP) on April 9, 2010, at the at Sonesta
Hotel Orlando Downtown. The educational forum was
hosted by CWDP, in partnership with Rollins College
Philanthropy & Nonprofit Leadership Center and the Edyth
Bush Charitable Foundation.

Social Events

May 13 — 6" Annual Texas Hold ‘Em Charity Poker
Tournament. 5:30 p.m. Slingapours on Wall street in
downtown Orlando. Advance RSVP: $25 (to play); $35 (at
the door). Non-players: $15. To RSVD, contact Bill Umansky
at bill@thelawman.net. Sponsored by M&I Bank. Sponsored
by M&I Bank.

Upcoming Seminars

May 7 — Importing Case Data & Performing Keyword Searches.
Paralegal Section Seminar. 12:00 p.m. OCBA Center. CLE:
2.0. Speaker: Steve Reynolds, Digital Legal. Contact Lori
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Spangler at Ispangler@ralaw.com. Sponsored by Digital Legal.

May | | — Making the Forever Family: Adoption Finalization
in Dependency Cases. LAS Lunchtime Training. 12:00 p.m.-
1:30 p.m. Comerica Bank, 111 N. Magnolia Ave., Ste. 1000,
Orlando, FL 32810. CLE: pending. Speaker: Stephanie
Stewart, Esq. For more information, please email ctucker@
legalaidocba.org or mcarbo@legalaidocba.org.

May 25 — Identifying & Serving Children with Developmental
Disabilities. LAS Lunchtime Training. 12:00 p.m.-1:30 p.m.
Comerica Bank, 111 N. Magnolia Ave., Ste. 1000, Orlando,
FL 32810. CLE: pending. Speaker: Ericka Garcia, Esq. For
more information, please email ctucker@legalaidocba.org or
mcarbo@legalaidocba.org.

May 25 — Proper Payroll Procedures. Solo & Small Firm
Committee Seminar. 12:00 p.m. OCBA Center. CLE: 1.0
(pending). Speaker: Donna Sonntag, Master Pay USA. For

more information, contact Marie at marieb@ocbanet.org.

May 26 — Insurance Rescission: The Ethics and Mechanics
Behind the Florida Rescission Statute. Insurance Law
Committee Seminar. 12:00 p.m. Bar Center. CLE: 1.0,
including 1.0 Ethics (pending). For more information,
contact Marie at marieb@ocbanet.org.

June 2 — Topic TBA. Business Law Committee Seminar.
12:00 p.m. OCBA Center. CLE: 1.0 (pending). For more

information, contact Marie at marieb@ocbanet.org.

June 4 — Working w/Summation Search Results & Saving
Searches. Paralegal Section Seminar 12:00 p.m. OCBA
Center. CLE: 2.0. Speaker: Steve Reynolds, Digital Legal.
Contact Lori Spangler at Ispangler@ralaw.com. Sponsored by
Digital Legal.

June 8 — Guardianship of an Adult, No Property. LAS
Lunchtime Training. 12:00 p.m.-1:30 p.m. Comerica Bank,
111 N. Magnolia Ave., Ste. 1000, Orlando, FL 32810. CLE:
pending. Speaker: David Yergy, Esq. For more information,
please email ctucker@legalaidocba.org or mcarbo@
legalaidocba.org.

June 11 — Immigration. LAS Lunchtime Training. 12:00
p-m.-1:30 p.m. Comerica Bank, 111 N. Magnolia Ave., Ste.
1000, Orlando, FL 32810. Speaker: Kira Romero Craft, Esq.
For more information, please email ctucker@legalaidocba.org
or mcarbo@legalaidocba.org.

June || — An Afternoon at the State Courthouse. YLS.
Registration: 1:00 p.m.-4:00 p.m. Orange County
Courthouse, Jury Assembly Room — 1* Floor. CLE:
including Ethics (pending). Fee: $10. Send RSVP and
payment to Mike Remensnyder by Friday, June 4, 2010,
OCBA, 880 N. Orange Ave., Orlando, FL 32801. For more
information, please contact Jonathan Stimler at jstimler@
Iseblaw.com.

June 22 — Children’s Issues Legislative Update. 1LAS
Lunchtime Training. 12:00 p.m.-1:30 p.m. Comerica Bank,
111 N. Magnolia Ave., Ste. 1000, Orlando, FL 32810. CLE:
pending. Speaker: Cara Dobrev, Esq. For more information,
please email ctucker@legalaidocba.org or mcarbo@
legalaidocba.org.

June 25 — 7o Litigate or Mitigate — That is the Question.

Solo & Small Firm Committee Seminar. 12:00 p.m. OCBA
Center. CLE: 1.0 (pending). Speaker: Anthony J. Diaz, Esq.

For more information, contact Marie at marieb@ocbanet.org.
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Announcements
continued from page 37

Other News

May (throughout the month) —7/e
100-day Medicare Myth: Exploring Ways
to Pay for Long-1erm Care. Elder Law
Committee Series of Public Service
Seminars. Attorneys from the Elder
Law Committee will present answers to
the questions they are most frequently
asked concerning long-term care. Free
seminars for the public. Dates/Times/
Locations: 5/4 — 6:30 p.m. Crosby

Wellness Center; 5/6 — 11:00 a.m. Crosby
Wellness Center; 5/10 — 6:30 p.m. Dr.
Phillips Library; 5/11 - 6:30 p.m. Orange
County Elections Office; 5/11 — 6:30
p-m. Oakmont Village; 5/14 — 10:45 a.m.
Lake Mary Senior Center; 5/18 — 6:30
p.m. West Oaks Library; 5/18 — 6:30
p-m. Oakmonte Village; 5/25 — 6:30 p.m.
Orange County Elections Office. Please
see the OCBA website for additional

details and location addresses.

May 13, June 10, July 16, Aug. 23
- Brown Bag Lunch with Judge John
Marshall Kest. This series of talks has

been developed particularly to fulfill the
needs of the young lawyers and to be of
assistance to them.12:00 p.m. to 1:15
p.m. Orange County Courthouse, Judicial
Conference Room, 23" floor (unless
otherwise notified). Topic for May: 7he
Use of Evidence and Demonstrative Aids

in the Courtroom. Future topics TBA.
Attendees should RSVP to Judge Kest’s
Judicial Assistant, Diane, at ctjadil@
ocnjcc.org. Attendees also are encouraged
to submit questions in advance to Diane
under their signature or anonymously.

Allen & Murphy, PA.
Allen, Norton & Blue, PA.
Amy E. Goodblatt, PA.
Beecher & Englert, PL
Billings, Morgan & Boatwright, LLC
BrewerLong, PLLC
Burr & Forman LLP
Calandrino Law Firm, PA.
Carsten & Ladan, PA
Chaires, Brooderson & Guerrero, PL.
Cohen Battisti, Attorneys at Law
DeCiccio & Johnson

Dellecker Wilson King McKenna & Ruffier, LLP

Dempsey & Associates
Diaz & Moss
Didier Law Firm, PA.
Earle & Smith Trial Attorneys
Faddis & Warner, PA.

Fishback, Dominick, Bennett, Stepter, Ardman, Ahlers & Langley, LLP
Fisher, Rushmer, Werrenrath, Dickson, Talley & Dunlap, PA

Fowler White Boggs Banker PA.
GibsonSimon, LLC
Halim & Pratt, LLC

Harris, Harris, Bauerle & Sharma

Hilyard, Bogan & Palmer, PA.
Innes & Meehle, PL.
Jill S. Schwartz & Associates, PA.

King, Blackwell, Downs & Zehnder, PA.
Kirkconnell, Lindsey, Snure & Yates, PA.

Korshak & Associates, PA.
Law Office of David Maxwell, PA.
Law Office of Frank G. Finkbeiner
Law Office of Jeffrey Feulner, PA.
Law Offices of Blair T. Jackson, PA.
Law Offices of Farr and Bowen, PL.
Law Offices of Neal T. McShane, PA.
Law Offices of Raymond Bodiford, PA.
Legal Aid Society of the OCBA
Lewis & Crichton, Attorneys at Law
Lynum & Sanchez, PA.
Marcus, McMahon & Myers, PL

100%

CLUB

N. Diane Holmes, PA.
Neduchal & MaGee, PA.
Ossinsky & Cathcart, PA.

Page, Eichenblatt, Bernbaum & Bennett, PA.
Perla & Associates, PA.
Quintairos, Prieto, Wood & Boyer, PA.
Ringer Henry Buckley & Seacord, PA
Roetzel & Andress, LPA
Sawyer & Sawyer, PA
Schlegel Law Group
SeifertMiller, LLC
Stovash, Case & Tingley, PA.
Sublette Law Offices
Tangel-Rodriguez & Associates
The Brennan Law Firm
The Carlyle Appellate Law Firm
The Carr Law Firm, PA.

The Draves Law Firm, PA.

The Law Office of Frank A. Hamner, PA.
The Law Office of Richard A. Culbertson
The Law Offices of Terry L. Bledsoe, PA.
The Marks Law Firm, PA.

The Morris Legal Group, PLLC
The Morsch Law Group
The Rosenthal Law Firm, PA.

The Skambis Law Firm
The Zeini Law Firm, PA.

Vose Law Firm, LLC
Weiss, Grunor & Weiss
Wendy L. Aikin, PA.

West, Green & Associates, P.L.
Wicker, Smith, O’Hara, McCoy & Ford, PA.
William G. Osborne, PA.

Winderweedle, Haines, Ward & Woodman, PA

Wolff, Hill, McFarlin & Herron, PA.

Wooten, Honeywell, Kimbrough, Gibson, Doherty & Normand, PA.

Yergey and Yergey, PA.

Congratulations to Members

of the OCBA’s 100% Club

Marshall, Dennehey, Warner, Coleman & Goggin, PA.
Martinez, Manglardi, Diez-Arguelles & Tejedor, PA.
McElyea, Santos & Barnard, PA.
McMichen, Cinami & Demps
McMillen Law Firm
Michael R. Walsh, PA.

Morris Legal Group, PLLC
Murrah, Doyle and Wigle, PA.

Is your firm part of the 100% Club? Firms
with two or more attorneys and 100% membership
in the OCBA can belong! If you believe your firm
is eligible, please call the Membership Department
at 407-422-4551, ext. 225.
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To reply to BRIEFS box number; address as follows:

Briefs Reply Box #

c/o Orange County Bar Association,
P.O. Box 530085 * Orlando, FL. 32853-0085

SEEKING
EMPLOYMENT

NEWLY LICENSED
ATTORNEY SEEKING PART-
TIME EMPLOYMENT. Criminal
justice experience. Familiar with
insanity, incompetence, Chapter 394
issues, drafting motions, appeals,
experts. Published. PhD- Diplomate,
Forensic Psychology. (407)227-6217.

EMPLOYMENT
DOWNTOWN ORLANDO

AV -rated civil litigation firm seeks
associate attorney with 2 to 5 years
experience with insurance defense and
commercial litigation. Send resumé,
writing sample and brief cover letter
outlining past successes and salary
requirements to: jean@hrkmlaw.com.

AV-RATED DOWNTOWN
LAW FIRM secks litigation attorney
with 3-5 years of experience to join
established and growing law firm.
Immediate Opening. We offer a
competitive salary along with a
comprehensive benefits package and
partnership track. Requirements
include: insurance defense and
commercial litigation experience,
excellent communication skills (oral
and written), strong work ethic and
non-smoker. For consideration,
please email your resume to Partner
c/o kss25@dbksmn.com or fax 407-
992-3595.

WILLS/TRUST/PROBATE/
CORPORATE ATTORNEY:
Bogin Munns & Munns, an AV
rated law firm with nine offices in
Orlando and Central Florida, seeks
attorney experienced in wills, trusts,
and probate to assist with dynamic
and expanding practice. Experience
in corporate transactions also helpful.
Creative compensation arrangements
available with great opportunity

for growth and advancement. Send
resume in confidence fy fax to 407-
578-2128 or e-mail to bmm@
boginmunns.com

PERSONAL INJURY
PROTECTION AND SIU: AV

rated well-respected law firm seeks

associate with two plus years of PIP
litigation experience for our Orlando
office. Applicants must be a member
of the Florida Bar and possess superior
communication skills. Send letter of
interest and resume to robert.bartels@
rissman.com

CONSTRUCTION DEFECT
ATTORNEY with minimum 7
years exp. in field. Competitive
salary, Excellent benefits. To apply
visit Travelers.com & search by job
#790932. Travelers businesses are
EOE & promote a drug-free work
place.

SPECIALTY DEFENSE FIRM
handling first party property/liability
coverage issues and complex
contractual/tort litigation seeks
attorneys with 3-5 and 5-10 years
litigation experience for its Maitland
office. Fax/Mail resume to: Office
Manager (407) 647-9966, The Rock
Law Group, PA., 1760 Fennell St.,
Maitland, Florida 32751

OFFICE SPACE

OFFICES DOWNTOWN

— Lake Highland/Park Lake Area.
Completely Renovated and Upgraded
Old Houses, hardwood floos/trim,
$450 - $975, parking - Must See.
(407)648-1500

FOR SALE/RENT-MAITLAND -
Beautiful ground fl office condo. Park-
like setting, lots of windows. Easy
parking. 3 offices, confirm, 2+admin
areas, galley, reception. Newly

redecorated. 407-616-3612

OFFICE SPACE FOR RENT.
Share office space with other
attorneys. Affordable newly renovated
offices. Contact: Jackson at 407-648-
5700 Address: 734 W. Colonial Dr.,
Orlando.

MULTIPLE LOCATIONS
downtown and surrounding, 3
freestanding office buildings, plus
multi-tenant low rise. Contact Bill
at The Bywater Company, 407-206-
7300 or Bill@bywater.com

PRIME OFFICE SPACE
AVAILABLE in our suite located
in the Wachovia Tower at Orange

Avenue & Central Blvd., including
secretarial area, shared receptionist/
reception area, conference room,
copier, fax, kitchen. All utilities,
janitorial and covered parking are
included.Please call Sharon Geils
for further information. Available
immediately. 407-843-5880

NEAR BALDWIN PARK

— Semoran Blvd. Upscale office

space to share with other attorneys.
Reception, internet, telephone,
copier, fax, conference room, kitchen,
parking all included. Support staff
available. Furnished and unfurnished
offices. Semoran Law Center. 407-
206-1973 ask for Karen.

ATTORNEY OFFICE with
secretarial station and shared
conference room including parking

internet copier fax call 407-644-1336

PROFESSIONAL OFFICE
SPACE ACROSS FROM LAKE
EOLA, free parking, offices are
furnished and include Receptionist
and DSL. Asking $850 a month.
Please call Corey at 407-246-0066.

OFFICE SPACE IN LAKE
EOLA HTS. HISTORIC
DISTRICT at 330 N. Broadway
Ave. only 2 1/2 blocks from the
Courthouse available for one attorney
& 2 sec./paralegal cubicles. Includes
receptionist & use of conf. rms,
kitchen, copier, fax, free parking, etc.

Call Cindy at (407) 898-0353.

OFFICE SPACE-NEAR
COURTHOUSE For much less
than you pay a receptionist. Private
office, conference room, telephone,
fax, internet, utilities and receptionist
all included. Starting at $300 per
month (407) 422-4958

COLLEGE PARK - Shared office
space, $850/month OBO, Recorded
Information @ 407-447-5818

DOWNTOWN ORLANDO
LAW FIRM- Space Share: Large
luxury Offices with 2 to 4 paralegal
stations, best views, telephone service
(including LD), DS3 internet, copier,
fax, 3 conference rooms, network,
receptionist, kitchen, and parking

included. (407) 425-5775

FERNCREEK PROFESSIONAL
CENTER - FIRST MONTH
FREE upon signing one year lease.
Office space available just minutes
from downtown Orlando. Free
parking and signage on busy road.
Receptionist, conference rooms,
phone system, fax machine, copier,
high speed DSL, and other services
provided. Call (407) 898-4848.

DOWNTOWN OFFICE
SPACE: Luxury office space for
space sharing across from courthouse
for one attorney and separate,
adjoining space for one staff. Garage
parking, shared reception area,
receptionist, conference room, library,
kitchen, copy and fax. 407-843-
5785.

DOWNTOWN WINTER PARK
807 west morse- share space Exec
offices w/ sec. partitions. Kitchen,
conference, potential referrals $1,200
per month 407-628-4878

PROFESSIONAL
SERVICES

TYPING AND TRANSCRIP-
TION SERVICES OFFERED.
Please contact Elisa Atan at (407)
832-0959

THE LEGAL MEDICINE
GROUP, LLC - “Excellence in
Medical Records Pre-Screening
Reviews and Affidavits”. * Litigation
Support Services * All Board Certified
Reviewers and Expert Witness *
Medical Malpractice, Personal Injury
and Product Liability * 727-430-
6008 www.legalmedicinegroup.com

Contact Mente Connery

to place your classified ad.
mentec@ochanet.org
407-422-4551 - ext. 244
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’ Kentucky Derby Party
To benefit the OCBA Foundation
5:00 p.m. ¢ 55 West (Downtown Orlando)

Intellectual Property Committee
12:00 p.m. ® Bar Center

Criminal Law Committee
12:00 p.m. * Courthouse
23 Flr. Judge’s Conference Rm.

Federal Judicial Relations
12:00 p.m. * Judge Conway’s Chambers

~ O~ U A

Paralegal Section Seminar
Importing Case Data &
Performing Keyword Searches
12:00 p.m. * Bar Center
Sponsored by Digital Legal

’ ’ LAS Lunchtime Training
Making the Forever Family: Adoption
Finalization in Dependency Cases
12:00 p.m. ® Comerica Bank

Executive Council Meeting
4:00 p.m. * Tad Yates’ Residence

’ 2 Estate Guardianship & Trust Committee
12:00 p.m. ® Bar Center

Judicial Relations Committee
12:15 p.m. * Courthouse

21* Flr. Conference Rm.
Sponsored by M&I Bank

’ 3 Social Security Committee
12:00 p.m. ® Bar Center

Texas Hold ‘Em Poker Tournament
5:30 p.m. * Wall Street Cantina

’ 4 Family Law Executive Committee
Cancelled

Workers’ Compensation Committee
11:45 a.m. * Smokey Bones

’ 8 Professionalism Committee
12:00 p.m. ® Bar Center

2 YLS Luncheon
11:45 a.m. * Citrus Club

Appellate Practice Committee
12:00 p.m. ® Bar Center
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OCBA CALENDAR
May - June 2010

OCBA

Installation of Officers Dinner

Thursday, May 27,2010

The Hon. Lawrence R. Kirkwood

RSVP by Friday, May 20,2010 to:
reservations@ocbanet.org

2 ’ Family Law Committee
Cancelled

2 5 LAS Lunchtime Training
Identifying & Serving Children With
Developmental Disabilities
12:00 p.m. ® Comerica Bank

Solo & Small Firm Committee Seminar
Proper Payroll Procedures
12:00 p.m. » Bar Center

2 Insurance Law Committee Seminar
IInsurance Rescission: The Ethics and
Mechanics Behind the Florida Rescission
Statute
12:00 p.m. * Bar Center

2 7 OCBA Installation of Officers Dinner
The Hon. Lawrence R. Kirkwood
5:30 p.m. * Church Street Ballroom

2 8 Bankruptcy Law Committee
12:00 p.m. * Bar Center

3 ’ Office Closed / Holiday

June

2 Business Law Committee Seminar
12:00 p.m. - Bar Center

Criminal Law Committee
12:00 p.m. * Courthouse
23" Flr. Judge’s Conference Rm.

4 Paralegal Section Seminar
Working with Summation Search
Results & Saving Searches
12:00 p.m. * Bar Center
Sponsored by Digital Legal

8 LAS Lunchtime Training
Guardianship of an Adult, No Property
12:00 p.m. - Comerica Bank

9 Executive Council Meeting
No Meeting

’ 0 Social Security Committee
12:00 p.m. ¢ Bar Cente

’ I Family Law Executive Committee
11:45 a.m. ® Houlihan’s

www.orangecountybar.org

Workers’ Compensation Committee
11:45 a.m. * Smokey Bones

LAS Lunchtime Training
Immigration
12:00 p.m. ® Comerica Bank

An Afternoon at the State Courthouse
1:00 p.m. * Orange County Courthouse

’ 5 Professionalism Committee
12:00 p.m. ® Bar Center

’ OCBA Luncheon
11:30 a.m. * Church Street Ballroom

YLS Luncheon
11:45 a.m. ¢ Citrus Club

Appellate Practice Committee
12:00 p.m. * Bar Center

’ 8 Family Law Committee
12:00 p.m. * Bar Center

22 LAS Lunchtime Training
Children’s Issues Legislative Update
12:00 p.m. ® Comerica Bank

2 5 Bankruptcy Law Committee
12:00 p.m. * Bar Center

Solo & Small Firm Committee
Seminar

To Litigate or Mitigate —

That is the Question

12:00p.m. * Bar Center

3 Business Law Committee
12:00 p.m. * Location varies.
Please contact chair.

Labor & Employment Committee
12:00 p.m. * Contact Robert Sherry

The OCBA Elder Law Committee
is presenting a series of public
service seminars through the
month of May. Please see the
Announcements page for a
complete list of dates, times, and
locations. A detailed description

of the seminars is available on the
OCBA website calendar.
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ARE YOU

ACCOUNTABLE
FOR YOUR WORK?

Do you ask your clients to pay for your mistakes?
Health Care Providers should be accountable for their mistakes.
At Gunn Law Group, P.A.,

we believe in accountability.

We are honored to receive the vast majority of our case
referrals from fellow Bar members, with whom we
share fees in accordance with the Bar Rules.

* Insurance Coverage
+ Bad Faith

+ Serious Personal Injury

ADVOCATING FOR JUSTICE * Product Liability

Lee D. Gunn IV + Medical Malpractice

400 N. Ashley Drive / Suite 2050 / Tampa, FL 33602
813-228-7070 / 866-GUNNLAW / www.gunnlawgroup.com
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RIDE OF " el
YOUR LIFE?

Or Life Altering Ride...

Over 5,000 watercraft accidents occur annually. Personal watercrafts are increasingly popular for
individual and family recreation, but can also pose serious potential danger to riders and passengers
due to inherently flawed designs and inadequate warnings. Overpowered water propulsion systems, off-
throttle steering problems, engine shut-off issues, and dangerous jet streams can cause serious internal
injuries or death. Contact the Didier Law Firm today for assistance on your personal watercraft case.

You may have a product defect case. gﬁgﬂ“ﬁlﬁéﬁ

ASK THE QU EST'ON. May 22 - 28, 2010

NATIONAL SAFE BOATING COUNCIL
' Y N A

Call407.895.3401 or visit ProductSafetyAttorneys.com/PWC

Let us evaluate your product defect claim today. ‘ DIDIER L AW FIRM PA

PRobucT SAFETY ATTORNEYS

1203 North Orange Avenue e Orlando, FL 32804 © 2010 InfinaLaw.com k J




