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Navigating a settlement between parties who don't agree can be a rocky road. 
We can help. 
For Upchurch Watson White & Max Mediation Group, the road to resolution   
is paved with thousands of agreeable outcomes. 
 
Upchurch Watson White & Max specializes in settling disputes - anywhere. 
Considered by many as the go-to mediation and arbitration firm, our team of  
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President’s 
Message
May 2009

Farewell...

Tad A. Yates

On May 27, 2009, I will turn over the reins of the OCBA 
to Woody Rodriguez, when he is installed as our next 
president.  The OCBA will be in good hands with 

Woody.  Those of us who have worked with him know that he 
will be an excellent president – just as he has been an excellent 
vice-president, treasurer, secretary and YLS president for our 
organization.
It has been a real honor to serve the OCBA this year.  When 
we meet with leaders of other local bar associations, we learn 
just how special the OCBA is.  Lawyers in other areas of our 
state and around the country are impressed with the level 
of participation in our association.  They’re inspired by the 

commitment of our members to pro 
bono service though our Legal Aid 
Society.  They’re surprised by the low 
cost of membership and all that we 
get for that low price.  They’re amazed 
at our facilities, our social calendar 
and our monthly publication, The 
Briefs.  Under next year’s leadership, 
the OCBA’s tradition of excellence 
will continue. 
On behalf of the Executive Council, I would like to thank our 
wonderful staff, our committee chairs and all of our volunteers.  

There are many among us who care deeply about the 
OCBA and recognize its important role in preserving 
the health of the Central Florida legal community.
It is certainly true that I worked hard this year, but I 
have been rewarded with great experiences and great 
friendships.  Thanks to Brant Bittner and all of the 
staff at the OCBA and thanks to all of the members of 
the Executive Council who supported me throughout 
this year.  
Some say that the happiest day in the life of a boat 
owner isn’t the day that he gets the boat, but rather the 
day that he sells it.  I couldn’t say for sure.  I still own 
my boat and enjoy it.  However, I’m pretty sure I know 
the happiest day in the life of a bar president.  Hope to 
see you all on May 27, 2009, at our Installation Dinner 
at The Ballroom at Church Street!
Thank you again for the opportunity to serve!
Tad A. Yates is a partner with Kirkconnell, Lindsey, Snure and 
Yates, P.A.  He has been a member of the OCBA since 1994. 

In-coming OCBA President Woody Rodriguez (far left) and OCBA Executive 
Director Brant Bittner (far right back), along with other Florida representa-
tives, attended the ABA Bar Leadership Institute in Chicago in March.  Bar 
leaders from around the country meet annually to exchange ideas about bar 
management.  Photo by Aminah

Stay Tuned . . .
Now more than ever your    
membership in the OCBA    
keeps you connected! 

Network.

Socialize.

Learn.

Enjoy.

Membership Renewal Begins June 1st.
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OCBAOfficer Installation &Awards Banquet

Keynote Speaker
The Honorable Alice L. Blackwell
Judge of the Ninth Judicial Circuit Court
Recipient of the 2009 James G. Glazebrook Memorial Bar Service Award

Wednesday, May 27, 2009 • 5:30 p.m. - The Ballroom at Church Street

The Honorable Alice L. 
Blackwell was raised and 
educated in South Carolina.  

She earned her B.A. degree from 
Furman University and her J.D. 

degree from the University of South Carolina School 
of Law.  During law school she served as the managing 
editor of her Law Review, participated in the American 
Bar Association Client Counseling Competition and 
served as a research assistant.  After law school graduation 
she relocated to Florida.  She spent the first three years 
of her legal career with Lowndes, Drosdick, Doster and 
Kantor, P.A.  She also worked at Arky, Freed, Stearns, 
Watson, Greer, Weaver & Harris, P.A., before joining 
Broad & Cassel.  At Broad & Cassel, she handled 
complex commercial litigation and became a partner 
in 1986.  In 1991, Judge Blackwell became a Circuit 
Court Judge for the Ninth Judicial Circuit.  Since 1991, 
she has worked in the Criminal, Family and Domestic 
Violence divisions of the court.  Currently, she serves 
as an Administrative Judge in the Family and Domestic 
Violence Divisions.
Interestingly, as a practicing attorney Judge Blackwell did 
not like the one family law pro bono case she handled.  
Now, however, family law is her passion.  In 1990, the 
Sex Crimes/Child Abuse Unit of the Office of the State 
Attorney, Ninth Judicial Circuit, presented her with an 
award “in recognition of exemplary performance and 
dedication to providing quality services and fair treatment 
to victims and witnesses of crime” in observance of 
Victim’s Rights Week.  Her other awards include the Pro 
Bono Award of Excellence from The Legal Aid Society 
of Orange County (1990 and 1997), the Outstanding 
Committee Chair from the OCBA Professionalism 
Committee (1995), a Trial Judge of the Year Award from 
the American Board of Trial Advocates, Central Florida 
Chapter (1998), a Law Enforcement Commendation 
Medal from the National Society of the Sons of the 
American Revolution (2000) and an Outstanding 
Leadership Award presented by the Domestic Violence 
Task Force of Orange County (2002).
Judge Blackwell has also contributed greatly to various 
bar organizations and the Central Florida community.  
She has held offices in several bar organizations, 
including president of the First Central Florida Family 
Law American Inn of Court # 384 (2005-06), president 
of the American Inns of Court # 123 (1995-97), 
vice president of the Florida Chapter, Association of 

Family and Conciliation Courts (2007) and  secretary 
of the Orange County Bar Association (1990-91).  
Additionally, Judge Blackwell’s name can be found on 
numerous judicial committees, commissions and task 
forces.  In 2008, she chaired the Executive Committee 
of the Florida Conference of Circuit Judges and the 
Supreme Court Commission on Trial Court Performance 
and Accountability.  She has also lectured or made 
presentations at the New Judges College, the Florida 
Association of Family and Conciliation Courts Fifth 
Annual Conference, the Unified Judicial Conference of 
the Florida Conference of Circuit Judges and the Florida 
Conference of District Court of Appeal Judges, the 
Advanced Judicial Parent Coordination Training at the 
University of South Florida and Barry University School 
of Law, to name a few.

The Ballroom at 
Church Street
225 S. Garland Avenue
Orlando, FL 32801
Wednesday, May 27, 2009
Cocktails - 5:30 p.m.
Dinner & Program - 6:30 p.m.
Cost: 
$10 for OCBA members
$40 for non-OCBA members and guests
Please RSVP to reservations@ocbanet.org 
by Friday, May 20, 2009
Main Entrance: Garland Avenue between 
Church Street and South Street  
To ensure proper count, RSVPs and 
CANCELLATIONS are requested no 
later than Friday, May 20, 2009.  The 
OCBA is happy to provide 10 luncheons 
as part of your member benefits, but 
no-shows incur additional charges 
for the Bar and walk-ins cannot be 
guaranteed a seat.  Please keep us 
up-to-date on your reservation status.
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As a woman lawyer and the wife 
of a lawyer, 

Professor Story’s quote always has a unique and bittersweet mean-
ing to me.  Using the professor’s metaphor, I have a mistress that 
consistently competes with my husband for my affection and 
time, and I am in constant competition with his mistress too.  In 
our home, like those of other lawyer couples, it often seems like 
there are two rather demanding mistresses in our marriage – both 
routinely stomping their feet like petulant children, insisting upon 
immediate, undivided attention and pouting when they feel ne-
glected.  
But why is the practice of law akin to the whims and demands of 
a jealous mistress?  Don’t accountants, ad executives, developers, 
contractors, and corporate titans have demanding clients, dead-
lines, and overwhelming work loads? The reality of the current 
economy aside, of course they do.  Does this mean that other 
professionals have to maintain their little paramours as well?  No.  
Because unlike the accountant processing receivables and calculat-
ing a balance sheet, the lawyer’s ultimate calling is not the plead-
ing, the contract, nor the memorandum - it is justice.  Indeed, 
with all respect to Professor Story, it is not the law that captures 
our heart and inspires our passion but, rather, it is the pursuit of 
justice; and it is justice that ultimately competes with the people 
we cherish (and even with our own health) for our attention and 
affection.  It is justice that calls to us in the middle of the night 
and stirs us to action. 
Of course, when we toss and turn over deadlines, appellate briefs, 
and acquisition agreements, it doesn’t seem that it is justice keep-
ing us awake.  Instead, it seems like it’s the overflowing inbox, the 
overbooked Outlook calendar, and overwhelming e-mail mailbox 
that causes the restless night.  In truth, inboxes, calendars, and 
electronic mailboxes are just reminders that justice requires us to 
serve our clients well, meet the deadlines and expectations of the 
court, and zealously uphold and defend the law.
In the same way that our call to pursue justice arouses us from 
much needed slumber, it can lead us astray.  Indeed, justice can be 
a very naughty mistress.  It can make otherwise decent and honor-
able lawyers behave badly, demean and accuse opposing counsel 
of misdeeds, and challenge the authority of the court.  Of course, 
as in any relationship, it is often the folly and inexperience of 
youth that can easily allow our mistresses to misbehave.  So for the 
young lawyer, it is imperative that we learn early in our careers to 
manage our mistress. 
While others may have learned other techniques, these are the 
ways I have learned to both properly feed and manage the two 
mistresses of justice that live in our home:
1. Seek out and keep good companions for your mistress.  
Surround your mistress with others who embrace the same lofty 
professional and personal goals as you.  Make sure your mistress 
has a good role model.  It is axiomatic that if your mistress is only 
exposed to the lawyers around us who sell their integrity and repu-
tation to the highest paying client, your mistress will become what 
she sees.  Instead, teach your mistress some manners by being ac-
tive in the Bar, finding a mentor, and searching for role models.
2. Keep your mistress in the finest of accommodations.  We all 

intuitively know that a well kept mistress 
is a happy mistress.  For the mistress of 
justice, this means creating an environ-
ment where justice can flourish among 
other professionals, and not meander in 
the bedlam of misconduct.  If you want 
to work in a professional legal commu-
nity, then create one.  Do not accept unprofessional behavior as 
the status quo.  Demand more of yourself and of other members 
of the Bar, and don’t forget to lead by example. 
3. Feed your mistress.  We all know the insatiable appetite of 
justice.  If you don’t at least occasionally feed the underlying call 
to fight for justice that made you become a lawyer in the first 
place, then your mistress will become hungry and grouchy.  In 
such a deprived state, she is more likely to misbehave.  If writing 
a contract for another Fortune 500 company or foreclosing on yet 
another home doesn’t keep your mistress fulfilled, then take her 
to a fine dining establishment. (I would highly recommend the 
five star rated Orange County Bar Association Legal Aid Society.)  
You will find that when you start using your law degree to fight 
for the truly defenseless and oppressed, your law degree will have 
more intrinsic value to you and your mistress will be satisfied and 
content.
4. Remember, justice is your mistress, not your wife.  In mar-
riage, we promise to love, honor, and cherish our spouse through 
sickness and health, in plenty and want, until death do us part. A 
mistress, however, does not get the same promise.  A mistress can 
be abandoned for health, economic, or plenty of other reasons.  
Perhaps this is because a mistress, no matter how enticing, is not 
the replacement for true love or a soul mate.  Indeed, justice, even 
in the bravest fight, does not replace the need for love and balance 
in our lives.  Perhaps Professor Story knew that if justice was a 
wife, and not a mistress, the divorce rate would be even higher.
I wish I could tell you that the mistresses in my marriage are al-
ways properly behaved and content, but this wouldn’t be accurate. 
Like our children, both our mistresses make mistakes, become too 
demanding, and have their share of tantrums.  Yet, we never give 
up trying to rein them in. I surround myself daily with ethical and 
exceptional lawyers, who are both colleagues and friends; I main-
tain an active involvement in the Bar and promote professionalism 
among its members; I accept responsibility and apologize for my 
mistress when she misbehaves; I routinely accept pro bono cases 
and find it to be some of my most rewarding work, both profes-
sional and personally; and I remember that my mistress is my af-
fair, and not my marriage nor the total sum of my life.  
Now the mistress of liberty, that may be another issue…

Liberty is the most jealous and exacting mistress that can be-
guile the brain and soul of man. She will have nothing from 
him who will not give her all. She knows that his pretended 
love serves but to betray. But when once the fierce heat of her 
quenchless, lustrous eyes has burned into the victim’s heart, he 
will know no other smile but hers.  – Clarence Darrow

Heather Pinder Rodriguez is Senior Counsel with Holland & Knight LLP.  
Heather is the 2009 Lawrence G. Mathews, Jr. Young Lawyers Professionalism 
recipient.  She has been a member of the OCBA since 1999.

Professionalism
Committee Managing Your Mistress

Heather Pinder Rodriguez

“The law is a jealous mistress and requires a long and constant courtship.”
– Joseph Story, Harvard University Law School Professor (1829)
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Heather Pinder Rodriguez, 
recipient of the 2009 Lawrence 
G. Mathews, Jr. Young Lawyer 
Professionalism Award and 
Magistrate Friedman

OCBA 2009 Professionalism Awards Luncheon - March 26, 2009

Magistrate Friedman and  
Mary Anne De Petrillo, recipient 
of the 2009 William Trickel, Jr. 
Professionalism Award

Legal Aid Society attorneys and staff

Judge Alice Blackwell receives the 
2009 Judge James G. Glazebrook 
Memorial Bar Service Award 
from Magistrate Friedman

Judge Alice Blackwell, N. Diane Holmes, Judge Emerson R. 
Thompson, Jr.

Mandy Silvestris 
and Mary Anne De 
Petrillo

Mary Anne and 
her husband John 
De Petrillo

Judge Alice Blackwell 
and sons Reece and 
John

Heather and Woody Rodriguez
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Bottom line, the information you want 
and need to discover to win your case 
now lies in computers, not filing cabi-
nets.  It is what the new federal rules of 
civil procedure call “electronically stored 
information” or ESI for short.  Since the 
key evidence is now almost electronic, 
the appearance of e-discovery in Central 
Florida was inevitable, and indeed it has 
now arrived, big time, as a series of recent 
opinion illustrates.
In Re Seroquel
One Orlando opinion has already become 
famous and is widely cited around the 
country. In Re Seroquel Products Liability 
Litigation.1  It was written by Magistrate 
Judge David Baker, the only Orange 
County Bar Association member I know 
who has been using computers longer 
than I have.  In Re Seroquel is one of those 
gigantic, consolidated, multi-district 
products liability cases that ended up in 
Orlando.  The plaintiffs all took an anti-
psychotic medication that allegedly caused 
them diabetes and related disorders.  You 
can image what a difficult case this is, 
with multiple attorneys appearing around 
the country. 
The e-discovery issues arose out of the 
plaintiffs’ motion for sanctions against the 
drug manufacturer for its alleged failure to 
timely or properly comply with e-discov-
ery requests.  Judge Baker granted the mo-
tion in part, and imposed the sanctions, 
even though there was no showing of 
willfulness or bad faith and no preceding 
motion to compel.  He did so because the 
record demonstrated massive discovery 
negligence bordering on bad faith, which 
caused unnecessary expenses and delays.  
Judge Baker characterized the defendants’ 
response to e-discovery as “purposeful 
sluggishness.”  As to the negligence, al-

though 25 million pages of electronically 
stored information were eventually pro-
duced, over 10 million pages of this pro-
duction were inaccessible, unsearchable, 
and unusable. 
This was not only a document dump of 
massive proportions, it was trash dump.  
Much of the ESI produced was worthless 
because it could no longer be searched.  
The search index files and important 
metadata had been removed and withheld 
from production.  The manufacturer de-
fendants instead produced what are called 
flat image Tiff files.  That’s like taking a 
video game, printing out screen shots of 
the game, and then giving the paper to 
your kid to play with.  To make matters 
worse, some of the Tiff file pictures of 
documents and emails were over 20,000 
pages in length, with no page breaks.  
When plaintiffs’ counsel suggested the 
inclusion of page breaks, defense counsel 
called it “ingenious,” a fact that Judge 
Baker pointedly noted in the sanctions 
opinion.
Although Judge Baker criticized both 
sides for their lack of professionalism and 
over-argumentative approach to electronic 
discovery, he placed primary responsibility 
for the breakdown in communication and 
cooperation on the defendants, whose re-
cords were at issue.  The following quotes 
from In re Seroquel are of particular im-
portance and frequently quoted in other 
decisions nationwide: 2

While keyword searching is a recog-
nized method to winnow relevant 
documents from large repositories, 
use of this technique must be a coop-
erative and informed process.  Rather 
than working with Plaintiffs from 
the outset to reach agreement on ap-
propriate and comprehensive search 

terms and methods, AZ undertook 
the task in secret.
Common sense dictates that sam-
pling and other quality assurance 
techniques must be employed to meet 
requirements of completeness.  If AZ 
took such steps, it has not identified 
or validated them.

The use of sampling and other quality as-
surance techniques is the best way to keep 
down the expenses of e-discovery in large 
document cases.  They can greatly help in 
the often daunting task of searching for 
a few needles of relevant evidence in an 
enormous electronic haystack.
Bray & Gillespie Mgmt. v. Lexington Ins.
Another Orlando decision just issued in 
March 2009 is already making e-discovery 
headlines around the country.  Bray & 
Gillespie Mgmt. LLC v. Lexington Ins. Co.3  
This 51-page opinion by Magistrate Judge 
Karla Spaulding exposes and sanctions 
several over-adversarial tactics employed 
by plaintiffs’ counsel.  The net result that 
has everyone talking is the imposition of 
sanctions against a large national law firm 
that represented the plaintiffs in this case 
and two of its attorneys.
What did they do wrong? In a new varia-
tion of hide-the-ball, they hid-the-meta-
data.  This may not sound serious, but in 
fact it is a form of alteration of evidence.  
Counsel here stripped the ESI of metadata 
before making production, once again 
rendering the electronic production nearly 
useless, much like the defendants did in 
Seroquel.4  As a result, the plaintiffs here 
produced 200,000 pages of Tiff images, 
about half of which were email.  There 
was no way to know what documents 
were attached to what emails because that 
important metadata had been withheld.  
Even worse, the whole thing was not 
indexed and so could not be computer 
searched.  In other words, this was an-
other trash dump. 
The defendants’ insurance company here 
had specifically requested the original 
computer files, not pictures of printouts 
of the files. They had asked for what is 
called a “native” form of ESI production 
under new Federal Rule 34(b)(2)(C).5  
The plaintiffs collected and gave the files 
to their attorneys as requested in their 
original native form.  But then its lawyers

Electronic Discovery in Central Florida     Ralph C. Losey

Lock the doors, hide the children, electronic discovery has 
come to town! It had to happen sooner or later.  After all, 98% 
of the documents underlying litigation are created on computers. 

In fact, paper letters have become a novelty.  These days it’s all email 
and other forms of electronic communications or social media.  You 
know the list: instant messages, text messages, Facebook, MySpace, 
Second Life, blogs, and the latest thing, which I took up myself a few 
months ago - Twitter.  That is a kind of haiku blog where you cannot 
write more than 140 characters.  These electronic communications 
should be important to all litigators because you would not believe 
the kind of things people put in email and the rest.  People do not 

seem to know that the “e” in “email” stands for “evidence.”

                     continued page 10
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converted the files to what is called “Tiff 
and load” files.  They did that so they 
could review the files for privilege and rel-
evance before production.  The load files 
they used for their review had all metadata 
and the Tiff images were fully searchable.  
So far, so good. But after the attorneys 
had completed the review and culled the 
files, they did not produce the originals, as 
requested.  They also did not produce the 
fully loaded Tiff files they had been using.  
Instead, they made a trash dump produc-
tion and kept all of the good metadata for 
themselves. 
This led to the defendant’s motion for 
sanctions. The plaintiffs’ defense coun-
sel attorney responded by claiming that 
defense counsel had agreed to accept 
production of the ESI in the flat image 
format and had not requested a native file 
production.  This argument also involved 
an interpretation of new Rule 34(b)(2)(E) 
and what is needed for an ESI produc-
tion format to be “reasonably usable.”  To 
make a long story short, this led to two 
evidentiary hearings before Judge Conway 
concerning who said what at the Rule 
26(f ) meet and greet conference, along 
with expert testimony on metadata and 
the flat file productions. Judge Spaulding 
did not believe the testimony of one set 
of plaintiffs’ attorneys and ruled that the 
stripped down Tiff file production vio-
lated the reasonably usable rule require-
ment.  Further discovery was compelled 
and sanctions were awarded in the form 
of fees and costs, with the amount to be 
determined at a later date. 
The Bray & Gillespie opinion is informa-
tive for a number of reasons and I would 
commend everyone to read it.  Suffice 
it to say that Judge Spaulding did not 
mince words about the conduct of cer-
tain of plaintiffs’ lawyers here.  This case, 

including as it imposes personal sanc-
tions against a law firm, should serve as 
a wakeup call for the whole profession.  
Litigators need to be educated about e-
discovery and the need for candor and 
honest dealing, otherwise their firms may 
face stiff sanctions for negligent practice.6

A Few More Favorites
There have been several more cases in 
Central Florida with important e-discov-
ery rulings, but here are four more that I 
especially like.  The first you should know 
about, especially if you practice criminal 
law, is the Wesley Snipes tax case in Ocala. 
U.S. v. Snipes.7  Just before trial, the gov-
ernment produced an electronic database 
containing the equivalent of 1.6 million 
pages of documents.  Wesley Snipes and 
his co-defendants moved for a three-
month continuance of trial to have time 
to sort through the database.  The request 
was denied.8

Another of my favorites is a sanctions 
case leading to an adverse inference that 
proved key to the plaintiff prevailing in a 
UCC case.  Optowave Co. Ltd. v. Nitikin.9  
This is a favorite war story, which we refer 
to as the Case of the Midnight Hacker.  The 
defendant claimed his email was destroyed 
by a hacker who snuck into his computer 
systems in the middle of the night and 
erased his hard-drives.10  Judge Baker did 
not believe this new variation of the “dog 
ate my homework” story and entered 
sanctions for defendant’s intentional, bad 
faith spoliation.
My last two favorite local cases come 
from Tampa.  In the first, Magistrate 
Judge Pizzo rejected an attorney’s excuse 
of “computer illiteracy” for not find-
ing and producing his client’s computer 
files as “frankly ludicrous.”  Martin v. 
Northwestern Mutual Life Insurance 
Company.11  In the second, sanctions in 
the form of fees and a forensic examina-
tion were awarded against the plaintiff for 

a series of e-discovery abuses that caused 
unnecessary expenses and delays. U & I 
Corporation v. Advanced Medical Design, 
Inc.12  These delays could all have been 
avoided if counsel had, in the words of 
Magistrate Judge Jenkins:
… been familiar with U&I’s document 
retention policy and computer systems 
prior to conferring with AMD regard-
ing discovery.  At the outset of the 
litigation, U&I and its counsel had the 
responsibility to take affirmative steps 
to ensure that all sources of discoverable 
information were identified, searched, 
and reviewed so that complete and 
timely responses to discovery requests 
could be provided.  

This points to an important new duty 
imposed upon trial counsel by the tech-
nical complexities of modern day docu-
ment storage systems.  I call this the the 
Zubulake duty because it was first ar-
ticulated by Judge Scheindlin in the well 
known case of Zubulake v. UBS.13  Among 
other things, this duty requires outside 
counsel “to make certain that all poten-
tially relevant information are identified 
and placed on hold.”14  This can be chal-
lenging, but is a new imperative of com-
petence demanded of all litigators today.15

Dealing with e-discovery can be a diffi-
cult, but at least we have several good de-
cisions from our local federal magistrates 
to help guide us along the way.
Ralph C. Losey  2009

Ralph Losey is a shareholder with Akerman 
Senterfitt and an adjunct professor at the Uni-
versity of Florida School of Law.  He has been 
an OCBA member since 1980.

1244 F.R.D. 650 (M.D. Fla. Aug. 21, 2007).
2See eg. Victor Stanley, Inc. v. Creative Pipe, Inc., 2008 
WL 2221841 (D. Md., May 29, 2008).
32009 WL 546429 (M.D. Fla. Mar. 4, 2009).
4See  Losey, Ralph, e-Discovery: Current Trends and Cases 
(Ch. 5- Metadata) (ABA 2008).
5Id. at Ch. 3 (New Rules for e-Discovery).
6Also see: Qualcomm, Inc. v. Broadcom Corp., 2008 WL 
66932 (S.D. Cal. Jan. 7, 2008) where attorneys were 
sanctioned and referred for Bar investigation for e-dis-
covery misconduct; and, Losey, Ralph, Introduction to 
e-Discovery, (Ch. 6 - e-Discovery and the Qualcomm 
Case ) (ABA 2009).
72007 WL 5041892 (M.D. Fla. Dec. 24, 2007).
8See: Introduction to e-Discovery, supra at pg. 493.
92006 WL 3231422 (M.D. Fla. November 7, 2006).
10Id. at pg. 440.
112006 WL 148991 (M.D Fla. Jan. 19, 2006).
122008 WL 821993 (M.D. Fla. March 26, 2008).
13229 F.R.D. 422 (S.D.N.Y. 2004).
14Id.
15See e-Discovery: Current Trends and Cases, supra at 
Chapter 2 (New Ethical Standards for e-Discovery).

Electronic Discovery
continued from page 8
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Understanding the Classification of Non-Marital 
Stock in a Closely-Held Family Corporation
I. Introduction
The title and two-part article suggest that nonmarital stock may 
be converted to a marital asset. More specifically, this article 
will discuss and analyze the necessary steps for practitioners to 

consider when representing either a “non-
shareholder spouse” or “sharehold-
er spouse” of nonmarital stock 
held in a closely-held family 
corporation. The second portion 
of this article (in next month’s 

edition) will discuss whether 
there is a marital component to 

“phantom income” from nonmari-
tal stock in a closely-held family 
subchapter S-corporation. 
The key question for a practi-
tioner is to determine whether 
there is appreciation in closely-
held stock. This article delin-
eates the appropriate exercise 
practitioners should employ 
in determining whether 

stock in a closely-held corporation has appreciated during the 
parties’ marriage. If appreciation is confirmed, the issue then 
becomes whether the appreciation may be properly classified 
as a marital or nonmarital asset such that the former would be 
subject to equitable distribution under section 61.075, Florida 
Statutes (2008). 
Appreciation of nonmarital stock occurs in one of two ways: i) 
expending marital labor or effort on part of a non-shareholder 
spouse; or ii) providing some investment of marital funds (e.g. 
a contribution of capital). Counsel representing a shareholder 
spouse must concentrate on these two themes and demonstrate 
that the non-shareholder spouse did not exert labor, nor were 
martial funds expended, to effectively negate appreciation. If the 
appreciation results from causes other than a non-shareholder 
spouse’s efforts or expenditure of marital funds, but rather the 
result of passive market forces, then the appreciation is properly 
classified as nonmarital.1 As a result of such characterization, 
the stock is removed from the equitable distribution scheme.2 
While counsel for a shareholder spouse should analyze whether 
labor or funds were expended to enhance the closely-held stock, 
counsel can often relax and breathe easily since the opposition 
bears the initial burden of proof to demonstrate that such actions 
occurred. 

II. Who Carries the Burden of Proof?
The non-shareholder spouse bears the burden of proof to estab-
lish enhancement in value or appreciation of a nonmarital asset 
so that it may be equitably distributed.3 Further, the non-share-
holder spouse must establish not only that a nonmarital asset 
increased in value during the marriage, but that the increase in 
value was the result of marital funds or labor.4 The burden then 
shifts to the shareholder spouse to show that any or all of the en-

hanced value should be exempt from equitable distribution.5  
In O’Neil v. O’Neil, 868 So. 2d 3, 4 (Fla. 4th DCA 2004), the 
husband appealed the trial court’s factual finding that he actively 
managed the retirement account at issue. The husband argued 
irrespective of the marital effort contributed, such efforts should 
not serve to deprive him of his passive earnings accumulated 
within the nonmarital retirement account.6 Essentially, the hus-
band argued that any increase in value of the retirement account 
“should be apportioned between the increase due to marital labor 
and the increase due to time and market 
conditions, with the latter being 
designated a nonmarital asset that 
is not subject to equitable distribu-
tion.”7 
The Fourth District Court of Appeal 
affirmed the trial court’s ruling 
that the husband failed to meet 
his burden of proof.8 Once the 
wife established that marital 
labor was exerted, the burden 
then shifted to the husband to 
establish whether any part of 
the appreciation was a result of 
passive market conditions and 
therefore exempt from equi-
table distribution.9 The husband 
failed to demonstrate that an ap-
portionment of the appreciation 
was purely attributed to time and 
market conditions, resulting in the 
entire increase of this asset becoming 
subject to equitable distribution.10 

III. Exerting Marital Labor: Fish or Foul
In the case of a family-owned company, appreciation during the 
marriage of an owner spouse’s nonmarital shares may not be clas-
sified as marital unless there is “substantial evidence” that his or 
her efforts “contributed significantly” to either the establishment 
of the family business or its appreciation in value.”11 Florida 
courts have held that even though an owner spouse may work 
for a family-owned company during the marriage, this, by itself, 
does not render the appreciation of the business a marital asset.12 
Florida courts look to the actual work performed by the owner 
spouse in determining whether the marital effort performed by 
the owner spouse was such that it “contributed significantly” to 
the appreciation of the company.  
In Oxley v. Oxley, 695 So. 2d 364 (Fla. 4th DCA 1997), the hus-
band was president of his family business of which he acquired 
a fifty percent (50%) interest prior to his marriage. The court 
found that even as president, his activities were “largely ministe-
rial and ceremonial” and included “various non-essential (from 
an income and asset management perspective) functions.”13 
Further, the Court held that while some of the increase in the 
value of the corporation was a result of passive market forces, 
other aspects resulted “from selling off property and manage-

Marital Appreciation of Non-Marital Stock:    

  Fish or Foul  Part 1  Nicole Park, Stephanie Vanos, Rebecca Palmer & Terry Young

                     continued page 14
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ment activity performed by others, for the husband’s benefit and 
with his consent, conduct that might have supported a conclu-
sion that a significant portion of the increase in value was due to 
marital effort.”14 
The court in Oxley ultimately held that the husband’s delega-
tion of decision-making and management activities to agents 
insulated the increase in value of the company at issue, making 
equitable distribution of same improper, because there was “the 
absence of any individual effort by the husband, within the ordi-
nary meaning of the term ‘effort’ (or ‘labor’) as used in the stat-
ute and existing case law.”15  “To hold otherwise would 
effectively make all spouses partners in the increased 
value of all nonmarital assets that does not result from 
passive appreciation, ignoring the balance of the statu-
tory criteria.”16  
The Wife’s Foul Smell of the Court’s Ruling. In 
Macaluso v. Macaluso, 523 So. 2d 615 (Fla. 2d DCA 
1988), the husband worked primarily as a garbage 
truck driver for his family’s sanitation business. Prior 
to the parties’ marriage, the husband was gifted stock 
in his family’s corporation, and he was subsequently 
named as a corporate officer.17 The business was sold, 
and the husband received substantial proceeds as a 
result, a portion of which was deemed marital and dis-
tributed to the wife.18 The wife’s complaint concerning 
equitable distribution was directed at the trial court’s 
classification of the husband’s remaining property as a 
nonmarital asset.19 
Similar to Oxley, the Second District Court of Appeal 
affirmed the lower court’s finding that these ream-
ing assets were “directly traceable” to the husband’s 
business and had not appreciated in value because of 
husband’s efforts, and therefore, were properly classified as non-
marital assets exempt from equitable distribution. 20

Big Fish in a Little Sea.  Conversely, in Robbie v. Robbie, 654 
So. 2d 616 (Fla. 4th DCA 1995), the court found the husband’s 
efforts contributed to the family business and thus its overall 
success and found a portion of the appreciation of the family 
business to be a marital asset. In Robbie, the husband was gifted 

a share of the Miami Sports Corporation by his father prior to 
the parties’ marriage.21 Miami Sports Corporation owed several 
entities, including the Miami Dolphins.22 The husband was em-
ployed as the general manager and executive vice president of the 
Miami Dolphins “and as officer and director of virtually all of 
the Robbie family entities.”23

The court found that section 61.075, Florida Statues, “should 
not be construed so narrowly as to preclude an interest in a close-
ly held family corporation from being considered a marital asset, 
where the spouse is employed full-time in its endeavors, but is 
not the key decision-maker.”24 Although the husband, as general 
manager, did not make command decisions, the court held that 
he “contributed by carrying out the decisions made by oth-

ers.”25 Therefore, the appreciation of value in the Miami Sports 
Corporation during the marriage was marital property subject to 
equitable distribution.26 

IV:  Conclusion
The classification of nonmarital stock in a closely held family 
corporation involves a multi-step process, with the initial bur-
den on a non-shareholder spouse to establish that the stock has 

Marital Appreciation of Non-Marital Stock
continued from page 13
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1See Oxley v. Oxley, 695 So. 2d 364 (Fla. 4th DCA 1997); see 
also Turner v. Turner, 529 So. 2d 1138 (Fla. 1st DCA 1988).
2See id.
3Pereboom v. Pereboom, 959 So. 2d 1205, 1206 (Fla. 4th 
DCA 2007).
4Id.; see also Yitzhari v. Yitzhari, 906 So. 2d 1250, 1254 (Fla. 
3d D.C.A 2005).
5Yitzhari, 906 So. 2d at 1254 (citing Gaetani-Slade v. Slade, 
852 So. 2d 343, 347 (Fla. 1st D.C.A 2003)).
6O’Neil, 868 So. 2d at 4. 
7O’Neil, 868 So. 2d at 4-5 (citing Young v. Young, 606 So. 
2d 1267 (Fla. 1st DCA 1992)).
8Id. at 5. 
9Id.  
10Id. 
11Macaluso v. Macaluso, 523 So. 2d 615, 616 (Fla. 2d DCA 
1988) (emphasis added).
12Id.   
13Oxley, 695 So. 2d at 365, 367 (emphasis added).  
14 Id.  at 367 (emphasis added).  
15Id. at 368.  
16Id. (emphasis added).
17Macaluso, 523 So. 2d at 616.
18Id. at 616-617.
19Id. at 617. 
20Id. 
21Robbie, 654 So. 2d at 617.
22Id.
23Id.
24Id.
25Id.
26Robbie, 654 So. 2d at 617.

increased in value and that such increase is the result of marital funds or la-
bor.  Florida law requires that the there be “substantial evidence” that the owner 
spouse’s labor “contributed significantly” to either the establishment of the family 
business or its appreciation in value.  
The second part of this article will be published in next month’s edition and will 
examine whether the appreciation of a closely held family S corporation is marital 
based on the theory that corporate income that passes through to the shareholder 
spouse for income tax purposes, but remains undistributed and is reinvested in the 
corporation, constitutes marital income.   

The authors are with Lowndes, Drosdick, Doster, Kantor & Reed, P.A. Nicole Park, an associate, has been 
an OCBA member since 2005; Stephanie Vanos, a senior associate, has been an OCBA member since 
2004; Rebecca Palmer, a partner, has been an OCBA member since 1994; and Terry Young, a partner, 
has been an OCBA member since 1976.

Nicole Park           Stephanie Vanos     Rebecca Palmer       Terry Young
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What We Do  Donna Anne Graf
Legal Aid Society
News

There is another certainty during each tax season - OCBA 
pro bono attorneys will help low-income residents prepare 
their taxes.  It is Friday lunchtime in the backroom of the 

Goodwill Self-Sufficiency Center on Central in Orlando. Alana 
Brenner, Jeremy Sloane and Jane Callahan are preparing re-
turns for working people at the site, as they have for the past six 
weeks of the tax clinic. They are examples of 
some of the local attorneys who volunteer their 
time to help low-income taxpayers. On six 
Fridays in February and March, you will find 
them changing the world.
Jeremy S. Sloane of Akerman, Senterfitt works 
with “Linda,” a taxpayer who said that if her 
taxes were not done for free, they would not be 
done.  She knew that not doing taxes brought 
on additional fees and penalties, but could not 
worry about that because “if you don’t have it, 
you don’t have it.”  Fortunately, Jeremy Sloane 
was willing to give up his lunch hour (plus 
some additional time) and assist Linda, a low- 
income mother.  Linda has some educational 
expenses because she is trying to study to be-
come a medical lab technician and eventually 
continue her studies to become a nurse practi-
tioner.  When she is told she will be receiving 
a refund, she worries that educational expenses 
she owes will be deducted from her tax refund.  Jeremy was able 
to complete her tax return, reassure her and explain what is and 
is not deductible from her refund.  
Jane Callahan with Dean Mead explains head of household, 
the tax credit worksheet and basic tax return information, to 
“Laura.”  Her W-2 did not have any withholding and Jane ex-
plained how taxes are properly withheld and the questions Laura 
should ask her next employer regarding the W-4 form to have 
the correct amount withheld from her wages.  Employment is 
also part of Laura’s dilemma.  She has been unable to locate a 
job, and she and her 20-month-old daughter are living at a tran-
sition home for homeless mothers and children. In the process 
of applying for school, Laura has other questions. Seeking addi-
tional education and job skills, Laura needed help with tax forms 
prepared with her education assistance. Laura realizes that a 
minimum wage job will not be enough to pay for day care, rent, 
medical insurance and life’s basic necessities; she simply wants 
something that will allow her to pay for food and the luxury of 
a small apartment.  “I’m so thankful [for the attorney’s help]; 
it allows me to start my life over!  Because the attorney did my 
taxes for free, I get money back, I can use that money to pay for 
daycare at the transition home, and I can get a job. Everything 
changes from that.” A $1,600 refund? Change a life? For many 
of us, this is saving a few hundred dollars in tax preparation fees.  
For Laura it is the start of a new life with her daughter.
Alana Brenner, the Clerk for the City of Orlando, continues to 
work on the program that she created more than 15 years ago. 
The Center for Budget and Policy conducted a national recruit-

ment effort to increase awareness of the Earned Income Tax 
Credit (EITC).  The refundable credit is directed to low-income 
wage earners.  Legal Aid’s project was begun by Alana when she 
was a staff attorney in response to this recruitment and Legal 
Aid continues an IRS Volunteer Income Tax Assistance Program 
(VITA) site today. 

In Orange County, a group of local agencies and programs that 
are VITA and AARP-Tax Couseling for the Elderly (TCE) sites 
are coordinated by Heart of Florida United Way and work as 
Community Partners to offer free tax preparation services to our 
community.  The IRS provides training, support and use of soft-
ware for e-filing returns. 
Alana Brenner has continued with the project under its different 
configurations.  As Ms. Brenner states, “The idea is to not leave 
government dollars on the table, which our clients are entitled 
to and need badly.”  One client she recalls filed back taxes with 
Ms. Brenner’s help and received an earned income credit of over 
$5,000.00.  The young woman had tears streaming down her 
face when Alana told her the news – it meant a family could be 
lifted out of homelessness.  
A recent article in the Orlando Sentinel written by Kate Santich 
indicated that Florida has one of the highest rates of homeless chil-
dren in the nation, with as many of 50,000 children living in shel-
ters, motels, cars or doubled up with another family.  The National 
Center of Family Homelessness found Florida ranked 46th out of 
50 (50 being the worst)   for its sheer number of homeless chil-
dren.  As Laura and Linda know firsthand, so have researchers 
noted the income gap between the state’s largely minimum wage 
economy and the income needed to cover a basic two-bedroom 
apartment.  Florida also has long waiting lists for subsidized or 
public housing, and low welfare benefits. Lifting a child out 
of poverty means the child gets to go to school and have mom 
come home from work and cook dinner -  basic things that most 
children take for granted.  As Alana Brenner states, “this is the        

“The only two certainties in life are death and taxes.”  
     -1789 letter from Benjamin Franklin to Jean-Baptiste Leroy. Wikipedia, the free encyclopedia
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federal program that lifts the most children out of homelessness.”  
Congratulations to Alana Brenner, Jane Callahan, Jeremy Sloan and 
all the pro bono attorneys who have made the Legal Aid Society of 
the Orange County Bar Association’s Tax Clinics successful!  You 
have turned tax season into a way out of homelessness for some.  
For more information on pro bono Legal Services contact Cathy 
Tucker at ctucker@legalaidocba.org; (housing/ homeless issues) 
Mike Resnick at mresnick@legalaidocba.org or development issues 
contact Donna Graf at dgraf@legalaidocba.org.
Donna Graf, Manager of Development at the Legal Aid Society, has been a 
member of the OCBA since 2008.
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Legal Aid Society
News GALs Have Questions; Legal Aid Has 

Answers   Cara M. Dobrev

For a pro bono attorney, serving as a 
Guardian ad Litem for dependent 
children can come with a lot of 

questions.  It’s a new area of law, an unfa-
miliar role, and the hearings are even held 
in a different courthouse.   When you 
filled out your pro bono preference form, 
you were making sure someone is always 
there to speak up for a child who has been 
abandoned, abused or neglected, but now 
you’re figuring out the mechanics of being 
that person.  The good news is, you’re not 
the first person to have these questions, 
and the staff at the Guardian ad Litem 
program probably have an answer.  This 
article covers just a few examples of the 
most common questions we hear.

Do I have standing to ask for this 
in court?
As a Guardian ad Litem, you are actually 
a party to the dependency case.  (Fla. Stat. 
39.820(1)).  So, the answer to this ques-
tion is almost always “yes.”  If you believe 
an order of the court is necessary to en-
sure the safety or well-being of the child, 
you should ask for it.  In fact, Florida 
Statute explicitly permits you to be the 
one to file a Termination of Parental 
Rights Petition if you feel you need to. 
(Fla. Stat. 39.802(1)). GAL staff attorneys 
can assist you with the mechanics or as-
sessing the likelihood the court will grant 
your request, but you are well within your 
rights and responsibilities to advocate for 
anything you believe the child needs.

Who can I talk to?  
Your role is to be a representative of the 
child and to gather information about 
any matters in the case so that you can 
make informed recommendations to the 
court.  (Fla. Stat. 39.822 and Fla. R. Juv. 
P. 8.215).  Generally speaking, you can 
talk to anyone that you believe has infor-
mation you need.  Both the statute and 
your Order of Appointment authorize 
that information be released to you, even 
if it is otherwise confidential.  (Fla. Stat. 
39.822(3)). Obviously, as an attorney, you 
can’t speak to a represented party with-
out the agreement of his or her attorney.  
However, because the GAL’s role is well 
understood, the parent’s attorney will 
work with you to make arrangements for 
you to speak with his client in a manner 
that still protects the client’s rights.

Who should I definitely be talking 
to?
The child – you should be talking to the 
child first and foremost.  Even though the 
child is not your client, you are the child’s 
voice and the person formally entrusted 
with alerting the court to his or her needs 
and wishes. (Fla. R. Juv. P. 8.215). The 
child and his or her caregiver are also your 
best sources of information about the day 
to day experiences and needs of the child.
The family case manager is the profes-
sional working directly with the family 
and the person who can keep you up to 
date on the case or direct you to others 
who may have information you need.  A 
strong working relationship between the 
GAL and the family case manager results 
in strong advocacy for the child.  We 
recommend that you discuss with the 
family case manager at the start of the 
case how you will share information.  Will 
you communicate 
by email, phone or 
both?  Will you be 
periodically asking 
how things are go-
ing or will you just 
call each other when 
something happens? 
You will also need 
to speak with the 
parents and their 
counsel.  They have 
“the other side of the 
story” that you need 
to know.  It may also 
be necessary to ad-
vocate for services or 
assistance for the parents in order to reach 
the best outcome for the child.  
From there, the cast of caretakers in a 
dependency case is vast and varied. You’ll 
want to look at the facts and decide who 
else has information you may need.  Trust 
your instincts and feel free to call one of 
the GAL Program staff.

Dependency cases have a lot of 
hearings at the beginning.  What 
should I do if I can’t personally 
attend a hearing?
Because they recognize that pro bono 
GALs can run in to scheduling conflicts, 
the dependency judges do allow tel-
ephonic appearance.  However, they ask 

that you contact their judicial assistant 
and make arrangements in advance. You 
can also ask someone from your firm to 
attend on your behalf, or a GAL program 
attorney can attend for you if you provide 
us information beforehand.  If you’re 
confident the hearing is not one at which 
advocacy is needed, you may ask the 
court to excuse you from the hearing and 
file a written report instead.  (Fla. Stat. 
39.822(4)).

I heard that I have to personally 
attend the Termination of 
Parental Rights Advisory and the 
Termination of Parental Rights 
trial. Is that true?  Even if the 
parents plan to consent?
Yes. Not only can the GAL, as a party to 
the case and an attorney, participate in 
the litigation of the case, but the GAL is 
required to provide a recommendation to 
the court as to whether the Termination 

of Parental Rights is in the best 
interest of the child.  The GAL rec-
ommendation is one of the factors 
that the court must consider when 
determining manifest best interest, 
and so the testimony of the GAL 
is a critical factor in the trial.  (Fla. 
Stat. 39.810(11)).
A GAL is required to file a report 
with recommendations regarding 
the termination of parental rights 
72 hours before the disposition 
hearing, which is usually conducted 
immediately following the trial. 
(Fla. Stat. 39.807(b)1).  The parents 
have the right to cross-examine a 

witness, so the GAL must be present to 
testify to the recommendation and take 
questions from the parents’ counsel.  If 
the GAL is not physically present at the 
trial, then the trial will have to be con-
tinued and permanency for the child will 
be delayed. Of course, when the parents 
consent to the termination, all parties can 
agree to rely on the GAL’s report in lieu of 
testimony or to allow the GAL to testify 
by phone.  
The Advisory Hearing is where the trial 
date is set and the parents are advised of 
their rights.  (Fla. Stat. 39.808).  GALs are 
strongly encouraged to personally attend 
the Advisory, even though it is primar-
ily a scheduling hearing.  If the parents 
have decided to enter a consent to the 
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Termination of Parental Rights peti-
tion, the prima facie trial will often 
be conducted at that time and the 
GAL’s testimony is required.  Being 
able to immediately proceed to the 
adjudication reduces the child’s 
wait for permanency.  If the parents 
do not consent to the termination, 
the attorneys will be coordinating 
the trial date at that hearing.  The 
GAL needs to be present to im-
mediately alert the Court to any 
scheduling conflicts and avoid the 
need to re-schedule the trial, which 
will inevitably delay permanency 
for the child.  Judicial economy and 
the child’s need for permanency as 
expeditiously as possible are both 
best served by the GAL’s personal 
attendance at the Advisory.

Do you have a question we 
haven’t answered yet?  Please 
feel free to contact the staff 
at the Guardian ad Litem 
program, and we will be glad 
to speak with you.  407-841-
8310.

Cara M. Dobrev is the GAL Litigation Direc-
tor at the Legal Aid Society.  She has been a 
member of the OCBA since 2003.

John F. Lowndes, founder of Lowndes, Drosdick, Doster, Kantor & Reed (l) presents a 
check for $25,000 to American Red Cross Central Florida chapter.  On hand to accept the 
donation is national Red Cross President Gail McGovern (r), while Regional CEO of Central 
Florida Joel Hass looks on. The donation is payment toward a $100,000 pledge by the law 
firm for the Central Florida chapter’s “Help Fill in the Red” fundraising campaign.
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♣♦♥♠♣♦♥♠♣♦♥♠♣♦♥♠♣♦♥

Event co-chair Bill Umansky, first place winner Rob Bamberg of ProServe 
USA, second place finisher Steve Jacobs, and co-chair Shayne Thomas

Third place winner Thomas Lakme of FindLaw 
with Bill and Shayne

Tony Sos, Danny Gay and Ryan Rudd

Jessica DeBono, Kristy Martin and 
Nicole Sbert

♣♦♥♠♣♦♥♠♣♦♥♠♣♦♥♠♣♦♥
Th

e OCBA 5th Annual Poker Tournament 

Having
Fun....

April 1, 2009 at Slingapours Rob Bamberg
Steve Jacobs

Thomas Lakme            
Jason Hill
Dave Bell

Ian Forsythe
John Brady
Joey Piedra

Sponsors:
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Appellate
Practice 
Committee

When it Counts: Taking an Immediate 
Appeal of an Order Regarding Immediate 
Possession of Property Stacy Borisov Ford, Esq.

This is the third in a series of ar-
ticles brought to you by members 
of the OCBA’s Appellate Practice 

Committee regarding appeals of inter-
locutory orders under Florida Rule of 
Appellate Procedure 9.130(a)(3).  This in-
stallation regards item (C)(ii) of that Rule, 
which permits an interlocutory appeal of a 
non-final order determining “the right to 
immediate possession of property.”  Given 
that this provision regards immediate pos-
session of property, any situation in which 
it may apply is sure to be significant to 
your client, who likely cares very little 
about rules of appellate procedure but a 
great deal about whether he or his op-
ponent has possession of the property at 
issue during the balance of the litigation.  
Criminal and Civil Law 
Applications
Although Rule 9.310(a)(2) provides that 
appeals of non-final orders in criminal 
cases are addressed in Rule 9.140, it 
should be quickly noted, before we lose 
the attention of our criminal law breth-
ren, that there are potential applications 
of item (C)(ii) under Rule 9.130(a)(3) in 
the criminal law context.  To be sure, the 
Committee Notes to Rule 9.130 specifi-
cally advise that “because this rule only 
applies to civil cases, item (C)(ii) does not 
include within its ambit rulings on mo-
tions to suppress seized evidence in crimi-
nal cases.”  However, there are examples of 
its permitted use by criminal defendants, 
such as in appeals of orders on a motion 
for return of an arrestee’s property taken 
upon arrest1 and a motion for return of 
seized property subsequent to an acquittal 
of criminal charges.2  There is also a po-
tential use by the State in seeking release 
of evidence as contraband, title to which 
vests in the seizing agency.3

Turning next to our civil litigators, the 
first question you might ask is: what is 
the meaning of “property”?  (You are an 
attorney, of course, so you must ask such 
profound questions even in the face of a 
client who just wants to know if he can 

keep his land, car, bank account, what-
ever.)  Again, the Committee Notes pro-
vide guidance: “Item (C)(ii) is intended 
to apply whether the property involved 
is real or personal.”  In fact, it applies to 
real property, personal property, and even 
money.4 
Item (C)(ii) also provides express exam-
ples of its application.  It states that it in-
cludes, but is not limited to, “orders that 
grant, modify, dissolve or refuse to grant, 
modify, or dissolve writs of replevin, gar-
nishment, or attachment.”  These prejudg-
ment forms of relief can be very attractive 
to a client seeking an immediate result, 
but due to the existence of item (C)(ii), 
you may wish to caution your client that 
he or she could be inviting an interlocu-
tory appeal by seeking the same.  
Some additional examples of the applica-
tion of item (C)(ii) are appeals of an order 
providing for a judicial sale of property,5 
an order vacating a certificate of title is-
sued in a foreclosure sale,6 and an order 
of taking entered in an eminent domain/
condemnation proceeding permitting a 
condemnor to take possession and title to 
real property in advance of a final judg-
ment.7  Landlord-tenant disputes are 
also ripe for application of this Rule.  Of 
course, an order of eviction from real 
property counts.8  Interestingly, so does an 
order regarding whether the tenant must 
pay rent into the court registry.9  Similarly, 
an order granting a mortgagee’s request 
that a defaulted mortgagor be required to 
pay collected rents into the court registry 
is also immediately appealable.10  
As a result of a split of authority regarding 
whether orders denying a request for the 
appointment of a receiver were appealable 
under item (C)(ii), a new item (D) was 
added to Rule 9.130(a)(3) in 1992, which 
specifically provides that orders granting 
or denying the appointment or termina-
tion of a receiver are appealable non-final 
orders.11  Thus, earlier case law addressing 
the application of item (C)(ii) to receiver-
ship issues are now moot.

Another interesting application of this 
appellate rule is to orders authorizing or 
denying payment of an attorney’s retain-
ing or charging lien.12

Finally, trust and estate practitioners may 
be interested to note a number of cases 
in which orders addressing trust or estate 
assets have been held immediately appeal-
able under item (C)(ii).  Examples include 
an order granting the beneficiary of a trust 
an immediate right of possession of an au-
tomobile,13 an order permitting attorney’s 
fees and witness fees to be paid from trust 
assets in order to fund the defense of a 
challenged trust,14 and an order determin-
ing homestead property and authorizing 
the personal representative to take posses-
sion where the devise was by way of the 
residuary clause in the will.15

When Possession Is Not Really  
the Point
An appeal of an order determining an 
immediate right to possession need not 
solely involve a challenge to the existence 
of that right, but rather could regard 
the details of an order to transfer.  For 
example, it was held that the question of 
the proper date of a taking in an inverse 
condemnation action is an integral part of 
a determination of the right to immediate 
possession of property and, therefore, can 
be raised through an interlocutory ap-
peal under item (C)(ii).16  Similarly, item 
(C)(ii) was relied upon in an eminent 
domain proceeding to support jurisdic-
tion over an appeal of the amount of court 
registry monies to be allocated to a tenant 
for its interest in property.17

When a “Partial Final Judgment” 
Is No Such Thing
Under Florida Rule of Appellate 
Procedure 9.110(k), partial final judg-
ments are reviewable either on immediate 
appeal or subsequently on appeal from 
the final judgment.  But looks can be 
deceiving, and while an order may be 
titled a “Partial Final Judgment,” an ap-
pellate court may dismiss an immediate 
appeal taken under Rule 9.110(k) if the 

Your case has only just begun, you have prepared your client for the long litigation road 
ahead, and an appeal is nowhere on your radar screen when suddenly the court issues a non-
final order that denies your client immediate possession of the property at issue.  Your client 

certainly does not want to wait until the end of an eventual trial to get it back.  
What can you do now, when it counts the most?
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substance 
of the order 
reveals that 
it, in fact, 
is not final.  
However, 
even if you 
have deter-
mined that 
your order 
is inap-
propriately 
titled, your 
analysis 
should not 
stop there 
because 
that same 
order, or 
a portion 
thereof, 
may be 
appealable 

under Rule 9.130(a)(3)(C)(ii).  
For example, in a case where an order 
titled “Partial Final Judgment” disposed 
of all counterclaims but reserved ruling on 
a count within the complaint, the Fifth 
District held that the order was not final, 
even in a partial sense, because it neither 
disposed of “an entire case as to any party” 
nor resolved matters that were indepen-
dent of the matters left to be resolved.18  
Nonetheless, the Fifth District noted that, 
in part, the order determined the right to 
immediate possession of property because 
it ordered a judicial sale of real property, 
and therefore, the Court had jurisdic-
tion to address the singular question of 
whether the ordered sale was proper.19  
Unfortunately for the Appellant, the mul-
tiple other issues raised and argued on ap-
peal were left unaddressed by the Court.
What about a Summary Judgment?
Let’s say your opponent was granted sum-
mary judgment on a single count, while 
other counts remain pending.  The order 
is unlikely to be an appealable “partial fi-
nal judgment,” but, as in the above exam-
ple, it may determine an immediate right 
to possession of some property, such that 
Rule 9.130(a)(3)(C)(ii) would provide im-
mediate appellate jurisdiction.  
On the other hand, what if you have 
moved for summary judgment on a count 
seeking recovery of property and your 
motion was denied?  So long as your op-
ponent was not granted a cross-motion, 
you likely cannot appeal immediately 
because the effect of the order “was simply 
to deny summary disposition of the par-
ties’ respective claims to immediate pos-

session – not to determine those claims. 
The claims remain subject to determina-
tion at trial.”20

When It Does Not Count
Although item (C)(ii) is applicable to 
many situations, it does have its limits.  As 
the Third District has noted, the mandate 
from the Florida Supreme Court is to 
narrowly interpret Rule 9.130 so as to “re-
strict the number of appealable non-final 
orders.”21  Thus, that Court found that an 
order denying a lessor’s motion for sum-
mary judgment in a declaratory relief ac-
tion brought by a lessee regarding its right 
to extend the lease was not immediately 
appealable because item (C)(ii) “allow[s] 
appeals only of orders which more di-
rectly determine the immediate right to 
possession.”22  The Court noted that it 
would not have had jurisdiction even if 
the lessor’s motion had been granted, be-
cause the order would only have involved 
a determination that the lessee could not 
exercise the option to extend, rather than 
that the lessor was entitled to “immediate 
possession.”23  Similarly, no jurisdiction 
existed to immediately review an order 
denying a motion to recover possession 
of property where the order determined 
neither the movant’s claims of beneficial 
ownership, nor the record owner’s entitle-
ment to possession.24  And, in another 
case, the court found item (C)(ii) inap-
plicable to an order determining that the 
appellant’s tax deed was invalid and of no 
legal effect, because the order did not “di-
rectly” determine the immediate right to 
possession of property.25

Conclusion
So what if you find yourself with an ap-
pealable order determining an immediate 
right to possession of property?  Although 
you have 30 days from rendition of the 
order in which to file your Notice of 
Appeal, there is a relatively short deadline 
of 15 days after that in which to serve 
your Initial Brief.  And, the Clerk’s Office 
will not be preparing a record for you;  
You will need to put together an appendix 
of the relevant records as well.  If you are 
still involved in trial level proceedings at 
the same time, this two-front war, not to 
mention the rules of appellate procedure 
with which you may be unfamiliar, may 
be more than you want to take on alone.  
Thus, it may be time to call in an appel-
late attorney to help lighten the load and 
ensure a more efficient handling of the 
appeal, which will certainly make you and 
your client rest easier.  Good luck!  

Stacy Borisov Ford is a civil 
litigation and appellate attorney 
with Pohl & Short, P.A., of 
Winter Park, and a former Staff 
Attorney to Justice Charles T. 
Wells of the Florida Supreme 
Court.
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The preceding is what is known in the world of 
Facebook as a “status update.”  These updates can 
be informative (“Mayanne is so proud of her son – he 

just got admitted to the Berklee School of Music!”) or provoca-
tive (“Andrew is bow chicka bow wow.”).  Interesting stuff 
- and, admittedly, it can be a rather addictive hobby to keep up 
with it all.  But with the addiction comes the access to informa-
tion and – in my case – Grade A hearsay that would be abso-
lutely unattainable anywhere else!
By far the best case in point, both demonstrating the opportu-
nity for me to obtain choice hearsay and the awesome power 
of Facebook to bring an otherwise random and diverse group 
of people together is the soon-to-be-Internet-meme Facebook 
group called “Bring Back Mark Conan’s Purple Suit.”  The ad-
ministrator for this Facebook group is the fun-loving and rather 
mischievous attorney-spouse of local criminal defense attorney 
Mark “The Barbarian” Conan, who, apparently, has been known 
in times gone by to go forth into court wearing a sartorially 

splendid shade of purple.  As the saga goes, explained when the 
nascent Facebook group was in formation, our daring defense 
attorney had his famed purple attire in regular rotation until 
he faced a sitting judge who went Joan Rivers fashion police on 
him, administering a lecture akin to Judge Haller of My Cousin 
Vinny:  “The next time you appear in my Court, you will look 
lawyerly.”  As a result, the purple suit was apparently moth-
balled and stored without seeing the light of day for a decade or 
so.  That is, until wife Elizabeth, using the power of Facebook, 
summoned together over 90 friends and colleagues who were 
more than happy to cajole Mark into reawakening the Power of 
Purple.  Succumbing to the peer pressure possible only through 
the Net, the picture positively places our Purple Power suit wear-
er in the courtroom of the lucky Judge Michael Murphy, who 
not only was willing to overlook the alleged breach of courtroom 
decorum, but was even willing to pose for pictures afterwards.  
Be warned, Bill “Kojak” Vose and company: the Purple Suit has 
been unleashed, so prepare your state attorneys with sunglasses as 
necessary!
Segueing from the Facebook theme for a moment, the prior sub-

ject matter dealt with the most interesting of 
marital formations: the lawyer-lawyer mar-
riage.  I can write knowledgably about this 
subject matter, since I, too, am married to 
an attorney, even if Mrs. Hearsay’s clientele 
is presently limited to two clients (ages 8 and 
5).  There are other lawyer-lawyer marriages 
within the OCBA, however, where each 

Adam’s Rib member is not just actively engaged in the practice 
of law, but is to be considered a “power player” in our legal com-
munity.  Pondering the existence of a number of these couples, I 
have arbitrarily decided that the void of not having those couples 
listed needs to end, and will do so presently.  While I will rely 
on my faithful readers to supply me with suggestions for others 
to fill out the Top Ten, I provide you here with a temporary and 
arbitrary Top Three.  I have assigned the #3 spot to “Hearsay” 
favorite, Chief Clerk of the City Alana Brenner and her spouse, 
Lowndes Drosdick attorney and frequent Legal Aid spokes-
person, Matt “Yul” Brenner.  Rocketing up the charts several 
places to #2 has to be our new power tandem, “Sheriff ” Woody 
Rodriguez (president-elect of the OCBA) and Heather “Better 
Half ” Rodriguez (president-elect of the Legal Aid Society).  Our 
Bar has been blessed to have enjoyed several years of a harmoni-
ous working relationship between the Boards of the OCBA and 
the LAS, but never have we been guaranteed daily breakfast and 
dinner meetings between their two presidents!  Good luck to 
the amazing Rodrigii for the busy, busy year that commences for 
them on June 1.
And that leaves us with couple #1. Who will get the vaunted, 
coveted spot atop Hearsay’s power couple poll?  Surely you al-
ready knew the answer, for even the dual presidencies of our 
penultimate spot holders above cannot challenge the #1-with-a-
bullet standing of The Judges Kest.  The Honorable John Kest 
is a past-president of the OCBA and the LAS.  The Honorable 
Sally Kest is the past-president of the LAS – twice.  Both gave 
up super-successful careers as attorneys to take on super-suc-
cessful careers as jurists.  But none of that is what rockets them 
to the top of the 2009 chart.  What does is the fact that they 
were both willing to invite the press to an early morning home 
visit, profiled in a large picture placed squarely on the front of 
the local and state section of the Orlando Sentinel, Judge John 
having yet to find his morning bar of Zest, and Judge Sally still 
adorned in her blue bathrobe.  I ask you, if the willingness to be 
that natural with one another in front of the whole of Central 
Florida doesn’t speak to how comfortable they are (both as 
spouses and as ambassadors of our legal community), I don’t 
know what does.  Adding to their resumes is the fact that they 
are now also grandparents twice over, including the recent birth 
of Kristopher “Kristopherson” Kest’s beautiful girl, Savannah.  
Congratulations to the Family Kest for this success as well!
But wait, we are not quite done with the Judges Kest just yet.  
Following what will be termed as the “Bathrobe Incident” forev-
er more, a gathering of CFAWL alumni convened to hike about 
in the great outdoors.  Unfortunately, what the picture does not 
reveal is what the assembled group of intrepid lawyers wore to 
greet Judge Sally Kest when she arrived to the proceeding.  (Give 
yourself 5 points if you guessed “blue bathrobes.”)  Kudos to the 

NICK SHANNIN is typing his 
“Hearsay” column for the OCBA 
Briefs.

Hearsay
Nicholas A. Shannin

Pictured with Mark 
Conan (um, can’t 
miss him) and Judge 
Mike Murphy (can’t 
miss him either!) 
is OCBA mem-
ber and innocent 
bystander State 
Attorney Michelle 
Latham.
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CFAWL-8 for both their humor and their 
amazing ability to locate eight blue bath-
robes for the occasion.  
A couple more tidbits to squeeze into 
this month’s “Hearsay” column.  First, 
“Hearsay” congratulates John Hamilton, 
Esquire on his much-acclaimed victory as 
Esquire for Master Shylock, the Merchant 
of Venice, at the recent production of 
Orlando’s first ever Shakespearian mock 
appeal.  Verily, it has been reported to me 
this day that barristers gathered upon the 
olde courthouse such that no space was 
left for even the most minute of counsel, 
that the crowded hall was treated to wit-
ness legal argument like none hath seen 

before or since.  Wigs 
off to the panel, which 
included appellate 
Judges Alan Lawson 
and Jay Cohen and 18th 
Circuit Judge Donna 
McIntosh as well as law 
professors volunteer-
ing as judges, each of 
whom provided a qual-
ity of mercy that was 
not strained – though 
perhaps shaken – and 
to Kim Ashby for at-
tempting to defend 
Antonio’s “get out of 
debtor’s prison free” card 
obtained four centuries 
ago.  Will this go to Mr. 
Hamilton’s head?  Well, 
one glance at the photo 

and I’ll let you be the judge!  Kudos to the 
Orlando Shakespeare Theater for donating 
a Shylock, an Antonio, a Portia, and others 
to let the lawyers party like it was 1599.  

Back to modern times.  The times are 
presently good for our friends in the 
Worker’s Compensation Section.  For 
perhaps a period this brief, fees are back 
in the world of worker’s compensation, 
which is good news for the claimant’s bar, 
and really for any defense bar members 
who are not in the presence of an insur-
ance adjuster when speaking.  Regardless 
of which side of the line you are on, how-
ever, the “we’re-on-Facebook-too” group 
“Friends of 440” is organizing a Charity 
Casino Night at Bliss, May 13, 2009.  For 
more information, contact OCBA mem-
ber Rex Hurley at rhurley@hrmcw.com.  
We’ll stick with the Facebook theme for 
our trivia contest.  A common sight on 
Facebook pages is the existence of “flair” 
(witty or iconic buttons). This month’s 
trivia question: From which movie does 
Facebook borrow the theme of “flair,” and 
how many pieces are necessary for a com-
plete uniform to be maintained?  Also, 
kudos to my two correct trivia answers 
from the last contest, the repeat dynamic 

duo of Jamie Moses and Bill 
Davis, who both correctly an-
swered that the assemblage of 
various “hearts” (Blackheart, 
Braveheart, etc.) would prevail 
over the straight referenced 
in February’s “Hearsay.”  Well 
played!
I will close with one final 
Facebook reference.  If you 
are a member or intend to 
join, when you do so, be sure 
to join the group “Orange 
County Bar Association.”  

This handy extra lawyer-to-lawyer re-
source can prove very useful when quickly 
searching for a particular attorney in 
Orange County, and it’s also is a great 
way to remain notified about upcoming 
events, such as the May 27, 2009 OCBA 
and LAS Board Installation Dinner.  Just 
type Orange County Bar into the search 
box and you’ll find the group real quick!  
Whether or not you elect to communicate 
via this new fangled internet tool or want 
to send your “Hearsay” by good old fash-
ioned e-mail, please continue to send me 
your news of note to nshannin@floridala-
wonline.com and we’ll be sure to profile 
your colleagues soon, whether or not they 
are pictured in a bathrobe.  Enjoy your 
May and I’ll see you back here in June!
Nicholas A. Shannin is a Board Certified Appel-
late Attorney and a partner with Page, Eichenblatt, 
Bernbaum & Bennett.  He has been a member of the 
OCBA since 1995.

CFAWL’s Table for 8

Shylock and Judges Jay Cohen,   
Alan Lawson and Donna McIntosh

John Hamilton (left)

Kimberly Ashby (right)
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R I C H A R D  B .  L O R D  
 

Full time mediator since 1999 
 

Certified Circuit Civil Mediator 
   

Also Qualified to Mediate  
Florida Appellate and Federal Court Cases 

 

      Panel Member / Shareholder 
 Upchurch Watson White & Max 
 

    800-863-1462  uww-adr.com 
 

NEUTRAL FACILITIES AVAILABLE 
Maitland  Daytona Beach  Miami  Birmingham 

HONEYWELL MEDIATION
After 38 years of diverse legal expertise and 
experience throughout Florida, I now am 
available for all of  your mediation and 

alternative dispute resolution needs. 
Certified Circuit Civil Mediator • Board Certified Civil Trial Lawyer

Panel Member, Mediation, Inc.
www.honeywellmediation.com

1850 Lee Road, Suite 104 • Winter Park, FL 32789 • 407-647-5155

Scheduling: 1-800-741-7000 • Mediation, Inc. Dan H. Honeywell
 MIAMI | FT. LAUDERDALE | BOCA RATON | ORLANDO | BALTIMORE | BOULDER | INDIA

www.mbafcpa.com 

Litigation Support Services
&

Private Wealth Services

Ira Silver,CPA, Partner
isilver@mbafcpa.com

Orlando Offi ce 
200 South Orange Avenue, Suite 1445

Orlando, FL 32801
Tel: (407) 237-3600
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YLS on the move
What’s Happening

By now, the little guy has made his 
“grand entrance” into this world 
and changed the life of Bridget 

Heffernen Labutta.  Does she wish she 
could go back to the good old days of 
writing this column?  Hopefully, if and 
when she finds the time to read this 
month’s piece, Bridget will be pleased 
to know that the time she took to train 
me on the ins and outs of managing this 
column paid off.  Thank you, Bridget!  
We miss you, and we congratulate you on 
the new addition to the family! 
Now, what has the YLS been up to in the 
past month?          

On April 1, 2009, young lawyers 
participated in the 5th Annual Texas Hold 
‘Em Charity Poker Tournament and 
Happy Hour at Slingapours on Wall 
Street.  Thank you to the event chair, 
Shayne Thomas, and the event sponsor, 
FindLaw, for organizing another fun night!

On April 16, 2009, the YLS was 
pleased to welcome to the luncheon 
Heather Pinder Rodriguez of 
Holland & Knight, LLP, the recipient 
of the 2009 Lawrence G. Mathews, Jr., 
Young Lawyers Professionalism Award.  
The Orange County Bar Association 
presents this award to a young lawyer who 
has been practicing less than 15 years and 
who has demonstrated professionalism 
in his or her career and community.  At 
the luncheon, Ms. Rodriguez shared her 
experiences as a lawyer in the Orlando 
legal community throughout the years.   
On April 18, 2009, YLS members 
participated in the 12th Annual Orange 
County Bar Association Gala at the 
luxurious Gaylord Palms Resort & 
Convention Center.  The YLS and other 
members of the Orange County Bar 
Association dressed up to the nines to 
enjoy the elegant evening filled with 
award-winning cuisine, a premium 

open bar, and 
entertainment 
by the Tremors.  
Thank you to 
Kristen Cox and 
Vivian Cocotas 
for organizing 
another fantastic 
Gala!
This month, 
YLS joined 
in the fight 
against cancer by 
sponsoring a team 
for the Annual 
Relay for Life® 
event.  Co-chairs 
Amber Neilson 
and Samantha 
Powers organized 
an 80s-themed 
happy hour at 
Scruffy Murphy’s 
in College Park 
on May 1, 2009, 
followed by the 
walk at Lake Island 
Park in Winter 
Park on May 2, 
2009.  

The team showed 
their support by 
camping out at the 
park, selling food and 
beverages to the local 

participants of the event, and walking 
around the track.  All proceeds from the 
contributions at the door and from the 
food and beverage sales were donated to 
the American Cancer Society.  Thank you 
to the co-chairs, to the team, and to all of 
the donors for another successful event!
Finally, as you all know, YLS has 
sponsored the Back Pack Project for the 
students of Rock Lake Elementary School 
for the past several years.  Thanks, in part, 
to the steady support of the YLS, Rock 
Lake Elementary School recently received 
the National Title I Distinguished School 
Award Category I, which is an academic 
achievement awarded to 1 out of 16,000 
schools in the State of Florida.  Thank 
you to Melanie Shoemaker Griffin and 
past chairs for bringing young lawyers 
together to provide the students of Rock 
Lake Elementary School with the supplies 
and the support they need to succeed in 
school.
The YLS May Luncheon will take place 
on May 21, 2009 at 11:45 a.m.  Email 
your RSVP to ocbayls@gmail.com.  The 
cost is $18 if you RSVP on or before May 
18, 2009, or $20 at the door; $10 for sole 
practitioners, law students, government 
attorneys, and judges. 
If you want to find out more about our 
section and its committees and events, 
please call me at 407-388-1900 or email 
me at sunny@brownstonelaw.com.  If you 
are not receiving the YLS email blasts, 
send an email to me or ocbayls@gmail.
com to sign up. 

Sunny A. Hillary 
is an attorney 

with Brownstone 
Associates, P.A.  She 

has been a member of 
the OCBA since 2005.

Sunny Hillary

1/4 page OCBA The Briefs

Classic Building For Rent
1305 East Robinson Street

Close to Courthouse
Beautifully appointed office with old world 

charm. Original hardwood floors, extra 
storage in a basement, and an easily accessible 
attic. 8 rooms, including a conference room, 

kitchenette, 6 personal offices.
2,400 sq. ft. @ $18.50 per sq. ft.

Call 407-864-3242
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The Central Florida 
Gay and Lesbian 
Law Association 
(CFGLLA) was a Silver 
Sponsor of the Central 
Florida Association 
for Women Lawyers 
(CFAWL)’s recent 
Annual Judicial 
Reception.  CFGLLA 
also recently “Fringed” 
- participating in the 
Orlando Fringe Festival!  
CFGLLA held social 
events and attended 
various shows through-

out the Festival.  On a substan-
tive note, CFGLLA has also 
continued its participation in 
working against Amendment 2 
with other legal organizations 
throughout the state, most re-
cently at a Legal Roundtable in 
Miami.
CFAWL, in addition to its 
Judicial Reception, recently 
volunteered to serve dinner to 
the Ronald McDonald House 
residents.  CFAWL also held its 
Annual Legal Assistant’s Day 
luncheon.  
The Hispanic Bar Association 
(HBA) also joined the OCBA 
Law Week Pathways in Law 
Program, co-chaired by 
Judges Faye Allen and Bob 

LeBlanc. The 
mock trial, 
presented to 
the Apopka 
Farmworkers’ 
Ministry, is 
designed to 
encourage 
critical 
thinking and 
awareness by 
the participants 
about the 
consequences 
of their choices.  
The OCBA 

thanks HBA members Judges 
Jose Rodriguez and Wilfredo 
Martinez, Anna Rodriguez, 
Gisela Then-Laurent, Jose 
Garcia, Laura Pichardo, 
JoAnn Guerrero, Corina 
Castillo-Johnson, Karla 
Valladares, Cindy Duque, 
Erick Trivedi, Alice Miller 
and Olga Khoudmi for their 
assistance with the program; 
bilingual (English and Spanish 
speaking) attorneys were much 
needed for this Law Week 
program’s success.  The OCBA 
would also like to thank the 
HBA for returning its general 
membership meetings to the 
OCBA building’s meeting 
rooms, which are available for 
rental.  
The HBA also announces a 
date change from May 2 to 
May 9 for its Annual Domino 
Tournament.  The event will 
start at 4:00 p.m. at Cheviche 
on Church Street.  
If you have any legal 
organizational news to share, 
please email me at jessica.
hew@burr.com. 

Jessica K. Hew is a partner with 
Burr & Forman LLP.  She has been a 
member of the OCBA since 1995.

We’re continuing with the “unity” theme of our 
local bar associations!  Symbiotic relationships - 
you have got to to love it!

Jessica K. Hew

Witness Preparation 
for Video Deposition and Trial
Strengthening the Testimony of Witnesses and Experts 

by Building Confidence & Readiness

Improving the quality of verbal and non-verbal 
communication skills
Reducing camera anxiety so witness presents in a 
candid and credible manner
Adjusting the demeanor and emotions of difficult 
witnesses

...because your witness could kill your case without saying a word!

www.DepoPreparation.com
321.305.0248

Alice collier
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The Hispanic 
Bar Association’s 

March meeting 
at the OCBA 

Center
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main office: orlando, fl. | (800) 393-8686 | www.floridatriallawyer.com 

T r i a l  A t t o r n e y s  f o r  C o m p l e x  S i t u a t i o n s

When the situation gets intense,
some elect to sit it out...

We are FEARLESS

d r i v e n  |  f o c u s e d  |  f e a r l e s s
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• Great location for your office 

•   Located on the south side of Fairbanks 
Ave., just west of Hwy. 17-92; adjacent 
to Wachovia Bank, Publix, Walgreens, 
with immediate access to I-4 and major 
thoroughfares 

•   Site can support a 15-16,000 SF building 
up to 55 feet (4 stories) w/ retention

•   Over 33,000 vehicles/day pass the site

• O-1 and C-3 zoning allows many uses

•   Sale Price: $1.995 mill. 
(below appraised value of $2.2 mill.)

1 ACRE SITE - BUILD YOUR OWN BUILDING
HIGH VISIBILITY ON FAIRBANKS AVE., WINTER PARK

Licensed Real Estate Broker
Commercial Real Estate

For More Information Contact:

Christi Davis, CCIM or  Damien Madsen
cdavis@morrisoncre.com             dmadsen@morrisoncre.com

407.219.3500

Call 407.926.4012www.rachlin.com
M I A M I n F O R T  L A U D E R D A L E n W E S T  P A L M  B E A C H n O R L A N D O

Forensic 
Accounting 

Receivership

Expert 
Testimony

Bankruptcy
& Insolvency

Business
Valuation

Building Stronger Cases
Right inyour Neighborhood

At Rachlin LLP, we’ve been helping attorneys build
stronger cases for more than 35 years. And now, we’ve
moved into the neighborhood.

Our professionals, including highly experienced CPAs, 
retired IRS criminal investigators, receivers and a Chapter 
7 Panel Trustee, offer specialized services across a variety 
of disciplines to support every facet of the litigation process.
They dig deep to unearth facts and get the information 
attorneys need to build a stronger case.

Call today to learn more about the depth of our knowledge
and scope of our services. Our experience may be your 
greatest asset.

ADV-0408-0019 ORLANDO litigation:Layout 1  4/25/2008  10:27 AM  Page 1
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Celebrating 34 years as a Lawyer &    
10 years as a Mediator in Central Florida

BOARD CERTIFIED Civil Trial Lawyer   
AV Martindale Hubbell rating

Certified CIRCUIT CIVIL MEDIATOR

Certified FIFTH DCA MEDIATOR &   
USDC MIDDLE DISTRICT MEDIATOR www.MSCFL.com

407-740-6199

Dedicated to Settling Your Case!
Thomas G. Kane

Mediation Services of  Central Florida, Inc.

MEDIATION COMMERCIAL, CONSTRUCTION,
MALPRACTICE & PERSONAL INJURY

JAMES A. EDWARDS
Certified Civil Mediator & Certified Civil Trial Lawyer

Trial, Appellate, Pre-Suit & Federal Mediations

Downtown Conference & Media Facilities

407.872.7300     jedwards@rumberger.com

MEDIATION SERVICES
Construction • Commercial

Real Estate
CLARAMARGARET H. GROOVER

Board Certified in Construction Law 
Certified Circuit Civil Mediator

407-422-6100 // Fax: 407-956-1005
E-mail: chgroover@grooverlawfirm.com

Search and Seizure 

Analyzing User Activity 

Recovering Deleted Data

Accessing Password-Protected Files 

Secure Chain of Custody

Customized Reports

Expert Witness Testimony

Computer Forensic Services

esi@esiconsulting�.com
Phone: 407-740-7163   Fax: 407-740-5805

955 South Orlando Avenue  Winter Park, FL 32789

Forensic Imaging

Data Carving

Internet Usage Reports

IM/Chat Retrieval

Criminal, Civil, Domestic

Certi�ed Computer Examiner

www.esiconsulting�.com
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■ Commercial Building Assessments

■ Distressed Property Evaluation & Management

■ Short Sale Inspection Residential & Commercial

info@commercialbuildingconsultants.com
www.commercialbuildingconsultants.com

407.447.5881
590 N. Semoran Boulevard

Orlando, FL 32807

Specializing in:

Contact Us for Our 
Workout Experience Resume

Need to rent office space? • Hiring a new 
employee? • Searching for support staff?   
Have a specialized service to offer?

Contact Mente Connery today.

mentec@ocbanet.org
407-422-4551 ext. 244

Put a 
Classified 
Ad to Work!
Affordable.
It Makes  
Perfect 
Cents!
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Presentation Skills 
 for Lawyers How to Testify

How many times did you testify during 
your last trial?

According to the Federal Rules of Evidence 
definition of “testimony,” your official answer 
should be zero.  Unless something bizarre and unexpected 
arose, you probably didn’t find yourself raising your right hand, 
swearing or affirming to tell the truth, sitting in the witness box, 
and then telling “the truth, the whole truth, and nothing but the 
truth.”
But that doesn’t mean you didn’t testify.  In fact, you probably 
testified more than anyone else in your case, because each time 
you arose from your seat and spoke to the jury, you were “testify-
ing” and giving the jurors a chance to assess your credibility and 
your belief in the case.
So, with that new definition in mind, how many times did you 
testify during your last trial?
If you’re like many lawyers, your answer is probably “twice”: 
Once during opening statement, and again during closing argu-
ment.  
But think again. When you stood before the potential jurors 
during jury selection, you were testifying there, too.  In fact, that 
was the first time they got a chance to see you and evaluate how 
you felt about the case, so it might have been one of the most 
important times you “testified.”  So, the correct answer is three 
times, right?
Not quite.  If you did a good job of trying your case, the correct 
answer should be that you testified four times during your last 
trial.  The fourth time that you testified, and the time that most 
lawyers forget about, is during cross-examination. (Why isn’t 
the correct answer five times, once for each portion of the trial?  
Because hopefully the jury was so attuned to what your witness 
said during direct examination that they didn’t even notice you 
were there.)
The great thing about cross-examination is that it allows you to 
testify during your opponent’s case.  Although many lawyers think 
that the person in the witness stand is the one testifying during 
cross-examination, that’s not true.  If you’re doing it correctly, it 
should be you “testifying” to each factual statement, while the 
witness merely nods his head in agreement with what you’ve said.
The reason you get to testify during cross-examination is because 
you’re allowed to ask leading questions.  The leading question is 
the only tool that the Rules of Evidence provide you for control-
ling the witness and discovering the truth.  
Unfortunately, many of us don’t wield that tool as effectively as 
we could.
If you were prepping an important witness for trial, you’d help 
them to ensure they testified powerfully and persuasively, right?  
Well, it’s just as important to maximize the effectiveness of your 
testimony during cross-examination.  One of the easiest ways to 
improve your testimony during cross is to eliminate any surplus-
age in your questions.  These irrelevant words and phrases can 
dilute the power of your cross-examinations, create confusion, 
or give the witness an opportunity to wiggle out from under 
your control.  If you’ll make an effort to reduce their use, your 

testimony will become more persuasive.  
Here are three examples of surplusage, 
and tips for eliminating them from your 
testimony:
Surplusage #1: Adverbs 
Adverbs dilute the power of your cross because they provide 
the witness opportunities to disagree with your questions.  For 
example, if you tell the witness, “You walked south on Elm St., 
away from the crash scene,” there’s not much room for disagree-
ment.  He either did, or he didn’t.  But, if you add an adverb to 
the statement (“You quickly walked south on Elm St., away from 
the crash scene.”) the witness gets a chance to fight you, because 
now the question asks for a subjective interpretation, rather than 
asking for strictly objective information.  
Read through your list of cross-examination questions and look 
for any words ending in “-ly.” When you find them, strike them 
from the page.  By eliminating these quibble words, you’ll make 
it more difficult for the witness to disagree with you.
Surplusage #2: Perceptions
Many lawyers will ask the witness what they perceived, rather 
than what happened.  Here’s an example: 

“You saw the tall man pull out a handgun?” 
“You saw him point the gun at the shorter man?”
“You didn’t see anything in the shorter man’s hands?” 
“You saw him pull the trigger?” 
“You heard a single gunshot?” 
“You saw the shorter man fall to the ground?”

The most important part of those questions isn’t what this wit-
ness saw, it’s what the tall man did.  Strengthen the imagery in 
your testimony by focusing on the events, rather than the wit-
ness’s perception of the events.  Instead of asking how the witness 
observed the event (“You saw Johnny walk into the bedroom?”), 
remove the “you saw” elements from your questions and go di-
rectly to the facts: “Johnny walked into the bedroom.” 
Notice how much removing the surplusage makes it easier to fol-
low the story:

“The tall man pulled out a handgun?” 
“He pointed the gun at the shorter man?” 
“The shorter man didn’t have anything in his hands?” 
“He pulled the trigger?” 
“A single gunshot rang out?” 
“The shorter man fell to the ground?”

Surplusage #3: Taglines 
Taglines can be an effective tool for helping you ask leading 
questions:

•“You own 30,000,000 shares of SuperMegaCompany 
stock, correct?”

•“Your best friend is the president of that company, isn’t 
that true?”

•“He told you to sell all of your shares on October 2nd, 
right?”

•“You sold every share you owned, didn’t you?”

Elliott Wilcox

                                                   continued page 35
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Rainmaking What a Difference a Year Makes:  
The Importance of an Annual Marketing 
Retreat  Part 1

“Why take the time to 
have a marketing 

retreat?  Aren’t there are more 
important things to do… like 
actually marketing?”  This is the 
sentiment expressed to us by partners 
who dislike setting aside a chunk of good, 
billable time to focus on discussing cli-
ent development.  Usually one of their 
partners has come to us with the idea of 
having a marketing retreat and they want 
us to help convince the reluctant one it’s 
a good idea.  Sometimes we’re successful 
in this effort, and sometimes we’re not.  
When we’re not, the resistant ones show 
up clutching their files in one hand and 
cell phone in the other, ready to dash out 
the door at the first remotely legitimate 
interruption. 

But at least they show up.  Because for the most part, once 
they’re in the room exposed to new ideas for client development 
and hearing how some small shifts in their marketing strategies 
can make a huge difference, they’re sold on the idea.  By being 
forced to step off their treadmill for a few hours, they begin to 
understand that taking time to focus their scattershot market-
ing efforts can lead to the kind of results that they want for their 
firm.  Granted, there are always a group of curmudgeons (young 
or old) who never see the value in planning and don’t understand 
strategic marketing but, fortunately for them, others do and are 
willing to invest the time. 
Many of the top producing attorneys we work with meet regu-
larly with their partners to check the relevancy of their goals, 
inspire and challenge each other.  A tax attorney we work with 
in the Chicago area, for example, heads up a rapidly growing tax 
assessment firm.  In spite of a crushing schedule, he stops once 
a year, gathers up his team and talks about which marketing 
strategies worked and which didn’t in the previous year.  For the 
first time, his firm had hired a marketing director and charged 
her with not only re-energizing all of their marketing efforts, but 
cultivating new hotel and condominium business.  Determined 
to look back before he stepped forward, our client wanted to see 
if this new approach was working.  His analysis showed in no 
uncertain terms that the investment in a marketing director and 
focus on new business was indeed paying off.  His business from 
hotels and condominiums showed record highs.  He was able to 
attribute over $150,000 worth of new business to the efforts of 
the marketing director in conjunction with his own. 
Beyond looking at these results, he also decided to analyze all 
marketing efforts made the prior year prior.  He made a list of 
all of their different client development activities and scored 
each category on (1)  whether or not it deepened his relation-
ships with his referral sources and (2)  whether or not it directly 
brought in new business.  His categories included the following: 
having what he calls “lunches with lawyers” (he receives a great 
many referrals from his colleagues); giving small gifts over the 

holidays; doing activities such as outings with various property 
management companies; presenting educational seminars di-
rected at decision makers within targeted groups; staffing a trade 
show booth at an industry conference and sending out his an-
nual newsletter. 
After scoring each of these efforts, he discovered that generally 
the face-to-face activities garnered him the most direct business 
(with the exception of the trade show booth, which produced no 
real results).  The response to his newsletter, on which he spends 
a great deal of time, offered the biggest surprise as it stimulated 
substantial interest (he received over 100 calls responding to 
what he had written – an extraordinary result and not one easily 
duplicated by other law firms).  Given this, in the coming year 
he plans to increase the number of issues that he produces (in 
order to have one such piece in front of his referral sources per 
quarter) and schedule more one-on-one activities for himself and 
his marketing director. 
Because he held a marketing retreat, he was able to 
make informed decisions on the strategies he will carry 
forward and the ones best left as interesting experiments.  
Consequently, he will move into the coming year armed 
with accurate data and specifically targeted goals. 
Like this attorney, the legal landscape in which you live is not 
static.  Change is ever present: referral sources dry up, die or 
move away; you are joined by a new partner; legislation changes 
the services you provide; you take on a newsworthy case; or you 
decide to launch a new practice area.  These are just a few of the 
many changes that can occur over the course of a year in your 
career. 
Fortunately, changes like these are fodder for the creative marketer.  
Often what appears to be stressful or dramatic change can be 
spun in a positive way.  Depending on what’s happened in your 
year, you may need to adjust your marketing goals to compen-
sate for a reduction in referral sources, to feature a change in the 
services you offer, or to publicize a new partner. 
For most firms, the annual marketing retreat is a chance to:

•		review	last	year’s	or	year-to-date	marketing	results	
•		focus	on	marketing	successes	and	acknowledge	team		 	
 members
•		educate	other	partners	or	team	members	on	marketing		 	
 strategies
•		establish	next	year’s	marketing	targets:	important	for		 	
 capacity planning and budgeting (it’s hard to get where you  
 are going if you don’t know where you want to go)
•		establish accountability systems or quarterly checkpoints  
 for your goals
•		assess	the	cost	effectiveness	of	using	the	Yellow	Pages	or		 	
 other advertising vehicles

If your firm conducts seminars and workshops as part of its mar-
keting plan or works strategically with other organizations, the 
annual marketing retreat is a good time to establish dates for up-
coming events such as co-sponsored seminars or signature events.

Shawn McNalis

Mark Powers
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Who Should Attend?
Senior partners should be the first on 
the roster to attend any meetings about 
marketing.  If there are associates who 
are being trained to market themselves, 
they should also attend.  If the firm has 
a marketing director or assistant, they 
should not only attend, but also set up the 
meeting for the participants. A gathering 
like this is even useful for those staff 
members who are often in a position to 
cultivate more business than they realize.  
Whatever group is selected to attend, the 
retreat facilitator and firm management 
should place on the agenda exercises 
and discussions which allow for the 
team to contribute their ideas on client 
development.  The more contributions 
seem to come from the team – the greater 
their buy-in will be.

Regardless of the size of your 
firm, an annual retreat in 
which marketing objectives 
are discussed and established 
helps keep the focus on the 
most important strategies for 
growing the firm.  The marketing 
retreat is a time to assess your 
client mix, your firm’s image, 
new opportunities for business, 
and determine who will carry 
out each of the responsibilities.  
Taking the opportunity to 
examine and retool your 
marketing efforts at least once a 
year may significantly accelerate 
your firm’s growth. 
In part two of this series, we’ll discuss 
how to ensure the retreat happens, how 
to find the right facilitator and what 
to do to prepare for a retreat.  Keep in 
mind that in an uncertain economy it is 
even more important to try to forecast 
trends and project results.  To paraphrase 
Winston Churchill, when all is said and 
done – even if you don’t achieve all of 
your objectives – it’s the mental exercise of 
planning that makes all the difference.
Mark Powers, President of Atticus, Inc., and 
Shawn McNalis, co-authored "The Making of 
a Rainmaker: An Ethical Approach to Marketing 
for Solo and Small Firm Practitioners" and are 
featured marekting writers for Lawyers, USA and 
a number of other publications. To learn more 
about the work that Atticus does with attorneys 
or the Atticus Rainmakers™ program, please 
visit www.atticusonline.com or call 352-383-
0490 or 888-644-0022. 

•“The company declared bankruptcy 
three days later, didn’t they?”

Used occasionally, taglines can add 
dramatic impact to your most important 
questions.  However, used to excess, 
these taglines can distract from your 
cross-examination, especially if you 
repeat the same tagline over and over.  
(“Correct?”   “Correct?”  “Correct?”  
You’ll sound like a broken recording!)  By 
eliminating taglines, you can streamline 
your cross-examination into a series of 
back-to-back factual statements that 
tell a persuasive story, punctuated only 
by the witness’s “Yes” response to each 
statement:

•“You own 30,000,000 shares of 
SuperMegaCompany stock?”

•“Your best friend is the president of 
that company?”

•“He told you to sell all of your 
shares on October 2nd?”

•“You sold every share you owned.”

•“The company declared bankruptcy 
three days later.”

If you practice before one of those 
judges who refuses to believe that voice 
inflection alone is insufficient to turn 
a statement into a question, you may 
feel forced to add taglines to all of your 
questions.  However, if you find yourself 
in that predicament, try using taglines 
on the first few questions, and then 

dropping them.  Having set the tone 
with your first few questions, the witness 
will be trained to say “Yes” to your 
statements, and no one will notice that 
you’ve dropped the taglines:

•“You own 30,000,000 shares 
of SuperMegaCompany stock, 
correct?”

•“Your best friend is the president of 
that company, isn’t that true?”

•“He told you to sell all of your 
shares on October 2nd, right?”

•“You sold every share you owned.”

•“The company declared bankruptcy 
three days later.”

You probably can’t eliminate all 
surplusage from your questions (nor 
should you try), but once you’re aware 
of how it detracts from the strength of 
your testimony, you’ll want to make 
efforts to reduce it.  Invest the effort to 
properly prep yourself for trial, and your 
“testimony” may make the difference 
between winning or losing the case.

© 2009 Elliott Wilcox – All Rights Reserved

Elliott Wilcox is the editor of Trial Tips 
Newsletter.  To get a free copy of his special 
report, “The Ten Critical Mistakes Trial Lawyers 
Make (and How to Avoid Them),” visit www.
TrialTheater.com. 

professional staff

innovative products

leading technologies

Discover the 
New Esquire.

    
Discover What We’re Made Of.
When we set out to create the new Esquire, we 
set our sights on redefining litigation support. 

We built for the long run, bringing together the 
best people, products and cutting-edge 

technologies to create the most complete 
solution. From court reporting to eDiscovery to 

legal staffing, we have the experience and depth 
to deliver any support service, anywhere in the 

country. Strength, expertise and a commitment 
to service – that’s what we’re made of.

ESQUIRESOLUTIONS.COM

DATE: 041009
JOB #: LWN0959
FILE NAME: LWN0959_OCBA_0410.ai.ai
PUB/PRINTER: 
INSERTION DATE:  
SPECS:  trim 4.9379” x 3.75”

CREATIVE DIRECTOR: 
ART DIRECTOR: 
ACCOUNT: 
PROD/TRAFFIC: 
PROOF READER: 
CLIENT: 

PROOF SIGN OFF

Marketing Communications 

scott@tailfin.com
www.tailfin.com  |  404-872-9798

Presentation Skills
continued from page 33
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New 
Members
Regular
April A. ARENDELL
April A. Arendell, Esq. 
37 N. Orange Ave., Ste. 1010 
Orlando FL 32801
407-472-3340

Aaron C. BATES
Bates Mokwa, PLLC 
126 E. Jeffereson St. 
Orlando FL 32801
407-893-3776

Joseph W. CAREY
Kubicki Draper, PA 
201 S. Orange Ave., Ste. 475 
Orlando FL 32801
407-245-3630

Jennifer T. DANE
Frederick, Stewart & 
Associates, PL 
3595 W. Lake Mary Blvd. 
Ste. B 
Lake Mary FL 32746
407-324-1860

Nina G. DeFLORA
D’Lugo & DeFlora, P.A. 
622 Verona St. 
Kissimmee FL 34741
407-870-5551
Hurbert K. FLETCHER
Fletcher Law Firm, P.A. 
3743 Savannah Loop 
Oviedo FL 32765
407-971-4727

Charles W. FRANKLIN
Charles W. Franklin 
1123 Oak Springs Pl. 
Lake Mary FL 32746
407-883-2618

Sarah R. GOLDMAN
Wicker, Smith, O’Hara, et al. 
390 N. Orange Ave., Ste. 1000 
Orlando FL 32801
407-843-3939

C. Robert GRAHAM
Graham & Associates 
3165 McCrory Pl., Ste. 101 
Orlando FL 32803
407-897-1116

Mark L. HAMMOND
Estate Planning & Legacy Law 
Center, PLC 
159 Lookout Pl., Ste. 101 
Maitland FL 32751
407-647-7526

Matthew D. HILL
Hill & Ponton, P.A. 
605 E. Robinson St. 
Ste. 250 
Orlando FL 32801
407-422-4665

Ryan J. HILLARY
Hightower & Partners 
7380 Sand Lake Rd. 
Ste. 395 
Orlando FL 32819
407-352-4240

Winston E. HOBSON
9th Circut Public Defender 
435 N. Orange Ave. 
Ste. 400 
Orlando FL 32801
407-836-4800

Bryan C. HUGO
Law Offices of Bryan C.  
Hugo, P.A. 
1801 Lee Rd., Ste. 215 
Winter Park FL 32789
407-644-4798

Kamilah M. JOLLY
Jolly Esquire, PLLC 
1217 E. Robinson St. 
Orlando FL 32801
407-894-0503

Stephen J. LEAHU
Greenberg Traurig, P.A. 
450 S. Orange Ave. 
Ste. 650 
Orlando FL 32801
407-420-1000

Harold D. LEWIS, JR 
Hightower & Partners 
7380 Sand Lake Rd. 
Ste. 395 
Orlando FL 32819
407-352-4240

Paolo LONGO, JR
The William McBride Group 
135 W. Central Blvd. 
Ste. 1100 
Orlando FL 32801
407-650-1700

Lance C. LUCEY
Burr & Forman LLP 
369 N. New York Ave., 3rd Flr. 
Winter Park FL 32789
407-647-4455

John L. MORROW
Conroy, Simberg, Ganon, et al. 
2 S. Orange Ave., Ste. 300 
Orlando FL 32801
407-649-9797

Brenda J. NEWMAN
Killgore, Pearlman,  
Stamp, et al. 
2 S. Orange Ave., 5th Flr. 
Orlando FL 32801
407-425-1020

Thomas K. NICHOLL
State Attorney’s Office 
P.O. Box 1673 
Orlando FL 32802
407-836-1373

Frederic B. O’NEAL
Frederic B. O’Neal 
P.O. Box 842 
Windermere FL 34786

Lisa R. PATTEN
Patten Law Firm,LLC 
7575 Dr. Phillips Blvd. 
Ste. 225 
Orlando FL 32819
407-226-9115

Philip L. PARTRIDGE
Philip L. Partridge, PA 
390 N. Orange Ave., 23rd Flr. 
Orlando FL 32801
407-956-1111

John P. QUINONES, IV
Quinones & Oliver, PL 
20751 Newby St. 
Orlando FL 32833
407-870-8857

Thomas L. RALEIGH III
Akerman Senterfitt 
420 S. Orange Ave., Ste. 1200 
Orlando FL 32801
407-419-8555

Bill E. RIVERA
Bill Elliott Rivera, P.A. 
309 N. Orange Ave. 
Ste. 2300 
Orland FL 32801
407-442-2739

Jennifer L. REYNOLDS
Cole, Scott & Kissane P.A. 
1900 Summit Tower Blvd. 
Ste. 750 
Orlando FL 32814
321-972-0014

Thomas S. RICE
Law Office of Richard A. 
Culbertson 
3222 Corrine Dr. 
Ste. E 
Orlando FL 32803
407-894-0888

Fritz J. SCHELLER
Fritz Scheller, P.L. 
1000 Legion Pl. 
Ste. 1518 
Orlando FL 32801
407-792-1285

John S. SCHOENE
John S. Schoene, P.A. 
100 E. Sybella Ave. 
Ste. 205 
Maitland FL 32715

Erick P. STEFFENS
Joseph E. Seagle, P.A. 
924 W. Colonial Dr. 
Orlando FL. 32804
407-770-0100

James R. TANNER
The Tanner Law Firm, P.A. 
390 N. Orange Ave. 
Ste. 2300 
Orlando FL 32801
407-956-1155

Adam J. WICK
Rissman, Barrett, Hurt, et al. 
201 E. Pine St. 
Ste. 1500 
Orlando FL 32801
407-839-0120

Jonathan M. WITT
State Attorney’s Office 
P.O. Box 1673 
Orlando FL 32802
407-836-2400

Barbra J. WITTEN
Barbara J. Witten 
190 New Gate Loop 
Heathrow FL 32746
407-333-3638
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Associates
George E. CARR
Swartz Campbell, LLC 
250 S. Orange Ave. 
Ste. P-100 
Orlando FL 32801
407-209-1000

Jason M. LEO
Morgan, Lewis & Bochins 
200 S. Biscayne Blvd. 
Miami FL 33131-2339
305-415-3438

Benjamin G. SHARPE
Burr & Forman LLP 
369 N. New York Ave.  
3rd Flr. 
Winter Park FL 32789

Affiliate
Ginger B. FLETCHER
Fletcher Law Firm, P.A. 
3743 Savannah Loop 
Oviedo FL 32765
407-971-4727

Law Students
Arielle FUCHS
Arielle Fuchs 
3009 Pigeon Hawk Ct. 
Orlando FL 32829
407-437-5616

R. Jeremy HILL
The Frazier Law Firm, P.A. 
272 W. Warren Ave. 
Longwood FL 32750
407-964-1401

David G. LOHR
1733 Lakemont Ave., Apt. 104 
Orlando FL 32814
336-225-5715

Jared J. MCCABE
Jared J. McCabe 
8201 Claire Ann Dr., #105 
Orlando FL 32825
407-493-3399

Sharlene C. STANFORD
Sharlene C. Stanford 
10075 Gate Pkwy. N.  
Unit 1711 
Jacksonville FL 32246
407-376-3333

Independent Financial &
Accounting Expertise

RSM McGladrey, Inc.
Accounting • Tax • Business Consulting

www.rsmMcGladrey.com

Forensic Accounting 

Damage Analysis

Business Valuations

Fraud Litigation Support 

Expert Testimony

Call Bob Morrison  407.898.2727 - Robert.Morrison@rsmi.com

W. David Rogers, Jr.
Cert i f ied Civi l  Circuit Mediator

I am a civil trial lawyer practicing 
in Orlando continuously for over 
45 years.

I have an AV Martindale rating 
and am certified in civil trial law. 

I am now changing my 
practice to mediation 
exclusively and would like to 
use my experience to help 
resolve your case.

1801 Lee Road, Suite 360
Winter Park, FL 32789
Phone (407) 772-8181
Fax (407) 772-8179
Email:wdrogers@wdrogersjrpa.com
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New Associate
Ana C. Francolin -  Stovash, Case   
& Tingley, P.A

New Partner
David W. Henry - Swartz Campbell, LLC 
(formerly of Allen, Dyer, Doppelt, et al.)

Of Counsel
Troy Kishbaugh - GrayRobinson P.A.

Certification
Peter C. Vilmos - Killgore, Pearlman, Stamp 
Ornstein & Squires, P.A  - Florida Supreme 
Court Certified Circuit Court Mediator

Speaking Engagements
Gregory A. Chaires, managing partner 
of Chaires, Brooderson & Guerrero, P.L., 
presented Recovery Audit Contractors and 
Medicare Audits at the Space Coast MGMA 
meeting on March 19, 2009.  His session 
emphasized recent changes involving RACs, 
the audit and appeals process, and tactics to 
reduce exposure to audits.
Ian L. Gilden, Esquire of Ian L. Gilden, 
P.A., recently presented an Introduction 
to Guardianship to the Central Florida 
Guardianship Association.
Richard B. Webber II, a shareholder at 
Zimmerman Kiser Sutcliffe, recently spoke 
at the Central Florida Real Estate Council.  
The seminar was entitled Navigating the 
Bankruptcy Maze:  A Practical Guide for the 
Real Property Practitioner. 

Upcoming Seminars
May 1 - Child Support. Association of Court 
Clerks. 10:00 a.m.-3:00 p.m. OCBA Center. 
5.0 CLE pending. Fee: $50. RSVP: Marie at 
marieb@ocbanet.org.
May 5 - Preserving Income for Low Income 
Clients. LAS Lunchtime Training. 12:00 
p.m.-1:30 p.m.; First Presbyterian Church, 
Orlando. CLE pending. Details: ctucker@
legalaidocba.org or mcarbo@legalaidocba.org.
May 19- Handling an Appeal in GAL Cases. 
LAS GAL Lunchtime Training. 12:00 
p.m.-1:30 p.m. First Presbyterian Church, 
Orlando. Details: Susan Khoury at skhoury@
legalaidocba.org.
May 20 - Mediation: From Defense and 
Others’ Perspective (Part 2). OCBA Insurance 
Law Committee. 12:00 p.m.-1:00 p.m. 
OCBA Center. 1.0 CLE pending. RSVP: 
Marie at marieb@ocbanet.org.
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Allen, Norton & Blue, P.A.
Amy E. Goodblatt, P.A.

Billings, Morgan, Boatwright & Hernandez, LLC
BrewerLong, PLLC

Calandrino Law Firm, P.A.
Chaires, Brooderson & Guerrero, P.L.

Cohen Battisti, Attorneys at Law
DeCiccio & Johnson

Dellecker Wilson King McKenna & Ruffier, LLP
Diaz & Moss

Didier Law Firm, P.A.
Earle & Smith Trial Attorneys

Faddis & Warner, P.A.
Fishback, Dominick, Bennett, Stepter, Ardman, Ahlers & Langley, LLP

Fisher, Rushmer, Werrenrath, Dickson, Talley & Dunlap, P.A
Fowler White Boggs Banker P.A.

Graham, Builder, Jones, Pratt & Marks, LLP
Grower, Ketcham, Rutherford, Bronson, Eide & Telan, P.A.

Halim & Pratt, LLC
Harris, Harris, Bauerle & Sharma  
Jill S. Schwartz & Associates, P.A.

King, Blackwell, Downs & Zehnder, P.A.
Kirkconnell, Lindsey, Snure & Yates, P.A.

Law Office of David Maxwell, P.A.
Law Office of Frank G. Finkbeiner
Law Office of Jeffrey Feulner, P.A.

Law Offices of Blair T. Jackson, P.A.
Law Offices of Farr and Bowen, P.L.

Law Offices of Neal T. McShane, P.A.
Law Offices of Raymond Bodiford, P.A.

Legal Aid Society of the OCBA
Lewis & Crichton, Attorneys at Law

Lynum & Sanchez, P.A.
Marcus, McMahon & Myers, PL

Marshall, Dennehey, Warner, Coleman & Goggin, P.A.
Martinez, Manglardi, Diez-Arguelles & Tejedor, P.A.

McMichen, Cinami & Demps
McMillen Law Firm

Michael R. Walsh, P.A.
Murrah, Doyle and Wigle, P.A.

N. Diane Holmes, P.A.
Nardella Chong, P.A.

Neduchal & MaGee, P.A.
Ossinsky & Cathcart, P.A.

Page, Eichenblatt, Bernbaum & Bennett, P.A.
Perla & Associates, P.A.

Quintairos, Prieto, Wood & Boyer, P.A.
Roetzel & Andress, LPA

Sawyer & Sawyer, PA
Schlegel Caplan, L.C.

SeifertMiller, LLC
Stovash, Case & Tingley, P.A.

Sublette Law Offices
Tangel-Rodriguez & Associates

The Brennan Law Firm
The Carlyle Appellate Law Firm

The Carr Law Firm, P.A.
The Draves Law Firm, P.A.

The Law Office of Frank A. Hamner, P.A.
The Law Offices of Terry L. Bledsoe, P.A.

The Marks Law Firm, P.A.
The Morsch Law Group

The Rosenthal Law Firm, P.A.
The Skambis Law Firm

The Zeini Law Firm, P.A.
Vose Law Firm

Wendy L. Aikin, P.A.
West, Green & Associates, P.L.

William G. Osborne, P.A.
Wolff, Hill, McFarlin & Herron, P.A.

Wooten, Honeywell, Kimbrough, Gibson, Doherty & Normand, P.A.
Yergey and Yergey, P.A.

Is your firm part of the 100% Club?  Firms with two or 
more attorneys and 100% membership in the OCBA can belong!  
If you believe your firm is eligible, please call the Membership 
Department at 407-422-4551, ext. 225.

Congratulations to Members 
of the OCBA’s 100% Club
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EMPLOYMENT
SPECIALTY DEFENSE FIRM 
seeks Associate Attorneys with 2-
5 years litigation experience for 
its Maitland office.  First Party/
Coverage/SIU insurance defense ex-
perience preferred.  Fax/Mail resume 
to: Office Manager (407) 647-9966, 
The Rock Law Group, P.A., 1760 
Fennell St., Maitland, FL 32751
SENIOR ATTORNEY 
POSITION - Orlando, Florida.  
Seeking attorney with 4 to 
6 years litigation experience.  
Administrative law experience 
a plus.  Salary is $67,000 per 
year plus benefits (paid health, 
paid leave, etc.).  Send resume 
and writing sample to T. Shane 
DeBoard at shane_deboard@dcf.
state.fl.us
IMMEDIATE NEED 
LITIGATION ATTORNEY 
3+ years of experience.  Must have 
good writing skills. 407-388-1900
AV RATED DEFENSE 
FIRM with offices statewide is 
hiring motivated attorneys for 
its Orlando office. Qualified 
candidates must possess a portable 
book of business along with 8+ 
years trial experience in workers’ 
comp, medical malpractice and/or 
complex litigation. Excellent and 
competitive compensation, benefits, 
and advancement potential. E-mail 
resume to eperez@mspcesq.com. 
AA/EOE/DFWP
AV RATED WINTER PARK 
MEDICAL MALPRACTICE 
DEFENSE firm seeks associates 
with 2-5 years experience.  
Competitive salary and benefits.  
Send cover letter and resume to 
Larry D. Hall, Hill, Adams, Hall 
& Schieffelin, P.A., P.O. Box 1090, 
Winter Park, FL 32790-1090.
THE ROSENTHAL LAW 
FIRM, P.A. seeks an attorney with 
a minimum of two yrs. expierence 
in commercial and/or creditor’s 
rights litigation. Please email resumes 
and a writing sample to Jennifer@
therosenthallaw.com
DOWNTOWN ORLANDO 
AV RATED FIRM seeks attorney 
with 2 years commercial litigation 
experience.  Great work environment 
and excellent benefit package.  Send 
resume in confidence to Administra-
tor, P. O. Box 3388, Orlando, FL  
32802-3388

O F F I C E  S PAC E 
OFFICE SPACE  PERFECT 
LOCALE Furnished or unfur-
nished space available in convenient 
Lee Road Location, between I-4 
and Route 1792, includes avail-
able conference room, copier, local 
phone, fax, filing cabinets, ample 
free parking, -- totally turn key all 
for approximately $950 per month, 
depending on needs. Please respond 
to aa@aaronsonaustin.com, or 407-
644-1336.
FOR LEASE DOWNTOWN 
ORLANDO 3 stand alone of-
fice/retail buildings: 811,815 N. 
Magnolia & 111 Granada Ct. 
1,100sf to 5,722sf, $16/SF MG 
F407.581.9018 (Jason)
DOWNTOWN ORLANDO 
OFFICE SPACE: Office, recep-
tionist area, conference room, kitch-
enette and bathroom.  Includes 
receptionist, utilities, wireless inter-
net, on-site parking, and monitored 
alarm system.  Contact Lusan at 
407-894-6003 or nllabona@yahoo.
com for additional information.
OFFICE BUILDING/SPACE:  
DOWNTOWN- 638 Broadway.  
Completely Renovated and 
Upgraded Old Two-Story House 
(Circa 1919), hardwood floors/
wood trim, new A/C, parking-must 
see. $2,750, plus tax and utilities.  
(407) 648-1500
DOWNTOWN WINTER 
PARK 807 West Morse-share space 
Exec. Offices with sec. partitions 
kitchen, conference, potential refer-
rals $1,200 per month 407-628-
4878
CLOSE TO I-4-SHARE 
SPACE:  Offices available with 1-2 
paralegal stations, telephone service, 
T1 internet, copier, fax, 2 confer-
ence rooms, receptionist, kitchen, 
& parking included.  Furnishings 
also available no extra charge.  
Prefer 6 mo. minimum sublease. 
Please call for more information 
(407) 629-2484.
FOR LEASE 700 SQ. FT. office 
space, 2022 E. Robinson St. 407-
694-6291 
OFFICE SPACE: LAKE 
HIGHLAND PREP. AREA. 
– Completely Renovated and 
Upgraded. Old House (Circa 
1925), hardwood floors/wood trim 
– Copier, fax, phone, furnished, re-

ception and law library, free parking.  
Share utilities (25%). (407)648-1500 

DOWNTOWN OFFICE 
BUILDING FOR SALE: 5,834 
SF (2 stories/mezzanine). Jackson 
St. Next to Grand Bohemian 
Hotel, across from City Hall and 
Performing Arts Ctr.  Price reduced! 
Christi Davis/MCRE, LLC, Lic. 
R.E. Broker. 407-219-3500, cdavis@
morrisoncre.com

DOWNTOWN OFFICE 
BUILDING FOR SALE: 6,503+ 
SF on Magnolia Ave. @ Orange 
Ave. & I-4.  Highly visible pylon 
sign and building signage. Free 
parking on-site (18 spaces) Great 
price! Christi Davis/MCRE, LLC, 
Lic. R.. Broker 407-219-3500, cda-
vis@morrisoncre.com
PROFESSIONAL OFFICE 
SPACE ACROSS FROM 
LAKE EOLA, free parking, of-
fices are furnished and include 
Receptionist and DSL.  Asking 
$850 a month. Please call Corey at 
407-246-0066.
RENOVATED HISTORIC 
OFFICE SPACE IN DOWN-
TOWN ORLANDO.  Two 
available office buildings for rent 
in complex of nine free standing 
converted townhomes. Original 
1920’s architecture, original wood-
work and hardwood floors. Free 
parking. Convenient access to I-4, 
408. Located at 545 Delaney Ave. 
Orlando, FL. $20-$23 per sq. ft. 
(approx. 1,600 sq. ft.). Call (407) 
839-5514
DOWNTOWN HISTORIC 
LAW OFFICE, newly renovated, 
one block from Courthouse, a beau-
tiful, spacious office.  Available im-
mediately at $1,200.00 per month 
for attorney office, paralegal station 
for an additional $400 per month, 
includes computer, telephone, use 
of conference room, receptionist 
and copy machine.  Bring your 
briefcase and you’re in business.  
203 East Livingston Street, 407-
245-7700.
WINTER PARK ACROSS 
FROM VILLAGE- CPA has 2 of-
fices, conference room & reception 
to sublease. Call 407-622-7060
DOWNTOWN OFFICE 
CONDO FOR LEASE/SALE:  
1200 sq. ft., 1-3 offices, 2 person 
secretary buit in work area, built 
in file cabinets, conference room, 

kitchen area, parking. Call 407-849-
7072.
FERNCREEK PROFESS-
IONAL CENTER - FIRST 
MONTH FREE upon signing one 
year lease. Office space available just 
minutes from downtown Orlando.  
Free parking and signage on busy 
road.  Receptionist, conference 
rooms, phone system, fax machine, 
copier, high speed DSL, and other 
services provided.  Call (407) 898-
4848.
DOWNTOWN OFFICE 
SPACE:  Luxury office space for 
space sharing across from court-
house for one attorney and sepa-
rate, adjoining space for one staff.  
Garage parking, shared reception 
area, receptionist, conference room, 
library, kitchen, copy and fax.  407-
843-5785.
OFFICE BUILDING FOR 
SALE:  Tired of paying rent?  Near 
downtown – Kaley & Ferncreek 
area.  1600 sq ft  Interior up-
dated – 2006, New roof – 2007, 
Exterior painted – 2009.  Own 
your own building.  No condo fees!  
$399,000.  Call John Hartlieb 407-
894-3800
LUXURIOUS OFFICE 
SPACE IN ORLANDO AND 
HEATHROW to share with sole 
family/civil litigator. Each attorney 
office with secretarial space, phones, 
conference room, copier included.  
Call 407-422-2411 to inquire or 
e-mail kdm@morselaw.com
1600 N ORANGE AVE on scenic 
Lk Ivanhoe, 5 min to Courthouse, 
I-4, From $300.00 Per mo, includes 
all.  Jerry Kemp (407) 760-3881

PROFESSIONAL 
S E R V I C E S
THE LEGAL MEDICINE 
GROUP, LLC - “Excellence in 
Medical Records Pre-Screening 
Reviews and Affidavits”. * Litigation 
Support Services * All Board Certi-
fied Reviewers and Expert Witness * 
Medical Malpractice, Personal Injury 
and Product Liability *  727-430-
6008 www.legalmedicinegroup.com
EDWARD C. BESHARA, 
P.A. - Exclusive & Experienced 
Immigration Attorney. Current Vice 
President and Past President, American 
Immigration Lawyers Assoc. (Central 
Florida Chapter). For direct inquiry 
call 407-571-6878.

To reply to BRIEFS box number, address as follows: 
Briefs Reply Box # _____ 
c/o Orange County Bar Association, 
P.O. Box 530085 • Orlando, FL 32853-0085
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o
May
1 Child Support Seminar

 Florida Association of Court Clerks 
 10:00	a.m.	•	Bar	Center.	

5 Legal Aid Society Lunchtime Training
 Preserving Income for Low Income Clients 
	 12:00	p.m.	•	First	Presbyterian	Church

  6 Criminal Law Committee
	 12:00	p.m.	•	Courthouse	 	
 23rd Flr. Judges’ Conference Rm. 

  7 Federal Judicial Relations Committee
	 12:00	p.m.	•	Judge	Conway’s	Chambers

    8  FindLaw Seminar
 Beyond the Basics – Standing out from the  
 Crowd (Part 2)
 11:30	a.m.	•	Bar	Center

 Workers’ Compensation Committee
	 11:45	a.m.	•	Smokey	Bones
 Family Law Committee   
 Executive Meeting
 11:45 a.m. ∙ Houlihan’s

12 Executive Council Meeting
	 4:30	p.m.	•	Bar	Center

13 Estate Guardianship &   
 Trust Committee
	 12:00	p.m.	•	Bar	Center

 Judicial Relations Committee
	 12:15	p.m.	•	Courthouse 21st Flr.  
 Conference Rm.

14 Real Property Law Committee
 12:00 p.m. ∙ Bar Center

 Social Security Committee
	 12:00	p.m.	•	Bar	Center

 OCBA Paralegal Committee
	 5:30	p.m.	•	Bar	Center

15 Family Law Committee
 12:00 p.m. ∙ 425 N. Orange Ave., #2310

19 Professionalism Committee
	 8:00	a.m.	•	Bar	Center

 LAS GAL Lunchtime Training
 Handling an Appeal in GAL Cases  
	 12:00	p.m.	•	First	Presbyterian	Church

 Social Committee
	 6:00	p.m.	•	TBA

20 Insurance Law Committee Seminar
 Mediation From Defense and Others’  
 Perspective (Part 2)
	 12:00	p.m.	•	Bar	Center

21 YLS Luncheon   
	 11:45	a.m.	•	Citrus	Club

 Appellate Practice Committee
	 12:00	p.m.	•	Bar	Center

25 Memorial Day - Bar Closed  
 

27 Business Law Committee
	 1:00	p.m.	•	Location	varies.		 	
 Contact Chairperson

 OCBA Installation Banquet  
 The Hon. Alice L. Blackwell
	 5:30	p.m.	•	The	Ballroom	at	Church	St.

29 Bankruptcy Law Committee
	 12:00	p.m.	•	Bar	Center

June
3 Criminal Law Committee

	 12:00	p.m.	•	Courthouse	 	
 23rd Flr. Judges’ Conference Rm. 

 

  9 Executive Council Meeting
	 4:30	p.m.	•	Bar	Center	

10 Estate Guardianship &   
 Trust Committee
	 12:00	p.m.	•	Bar	Center

 11 Real Property Law (Cancelled)
 12:00 p.m. ∙ Bar Center

 Social Security Committee
	 12:00	p.m.	•	Bar	Center

 OCBA Paralegal Committee
	 5:30	p.m.	•	Bar	Center

12 Family Law Committee   
 Executive Meeting
 11:45 a.m. ∙ Houlihan’s

 
 

 Workers’ Compensation Committee
	 11:45	a.m.	•	Smokey	Bones

16 Professionalism Committee
	 8:00	a.m.	•	Bar	Center

 Social Security Committee
	 12:00	p.m.	•	Bar	Center

17 Insurance Law Committee
	 12:00	p.m.	•	Bar	Center

18 YLS Luncheon   
	 11:45	a.m.	•	Citrus	Club

 Appellate Practice Committee
	 12:00	p.m.	•	Bar	Center

19 Family Law Committee
 12:00 p.m. ∙ 425 N. Orange Ave., #2310

24 Business Law Committee
	 1:00	p.m.	•	Location	varies.		 	
 Contact Chairperson

 Labor & Employment Law Committee
	 12:00	p.m.	•	Bar	Center

26 Bankruptcy Law Committee
	 12:00	p.m.	•	Bar	Center	

30 Solo & Small Firm Committee   
 Seminar
	 12:00	p.m.	•	Bar	Center

 

OCBA CALENDAR
MAY - JUNE 2009

OCBA Installation
of Officers Banquet

Wednesday,  May 27, 2009
The Hon.  Alice L. Blackwell 

5:30 p.m. - The Ballroom at Church Street
RSVP by May 20 to: 

reservations@ocbanet.org

Visit the OCBA website at www.orangecountybar.org for updates on committee meetings, seminars and events. 

There will be no OCBA 
Luncheon in June. 
The next regular 

luncheon will be held 
on July 23, 2009.
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Or Life Altering Ride...
Over 5,000 watercraft accidents occur annually.  Personal watercrafts are increasingly popular for 
individual and family recreation, but can also pose serious potential danger to riders and passengers 
due to inherently flawed designs and inadequate warnings.  Overpowered water propulsion systems, off-
throttle steering problems, engine shut-off issues, and dangerous jet streams can cause serious internal 
injuries or death.  Contact the Didier Law Firm today for assistance on your personal watercraft case.

RIDE OF  
YOUR LIFE?

©2009 Didier Law Firm, P.A.

Call 407.895.3401 or visit ProductSafetyAttorneys.com/PWC

Let us evaluate your product defect claim today. 

1203 North Orange Avenue • Orlando, FL 32804

ASK THE QUESTION.
You may have a product defect case.


